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Tue dissenting opinion of Judge Thomas, in 
the case of State v. Patrick, recently decided 
by the Supreme Court of Missouri, is a fair 
illustration of the unnecessary prolixity of 
courts and judges, upon the subject of which 
we have frequently commented. The ques- 
tion before the court,in that case,was simply as 
to the sufficiency of evidence to constitute the 
crime of rape, and whether the testimony of 
the prosecutrix was corroborated. And yet 
the dissenting opinion referred to occupies 
eighteen solid pages of the reporter, the most 
of which consists simply of a discussion and 
review of the facts in the case, and a deter- 
mination of the weight of particular testimony. 
We cannot see that the science of law or the 
interests of justice are in the least subserved 
by an opinion of that kind, and we feel sure 
that practitioners generally will groan at the 
thought of reading it. Judge Thomas isa 
new man on the bench, and, we are informed, 
avery able one; but he should reform his 
present methods. 





Tue strange spectacle is witnessed in Eng- 
land, and is greatly disturbing London legal 
circles, of a distinguished judge upon the 
bench who has shown undoubted evidence of 
insanity. Hon. Sir James Fitzjames Stephen, 
one of the most eminent judges on the queen’s 
bench division of the high court of justice, 
has been observed for some time to act 
strangely, but recent events have proved, be- 
yond a doubt, that the unfortunate gentleman 
is fast losing control of his faculties. With 
that singular infatuation, however, that fre- 
quently accompanies diseases of the brain, the 
patient believes himself in good health, and 
refuses to listen to hints suggesting his retire- 
ment. As a result, it is said that the court 
presided over by the learned judge is thor- 
oughly demoralized, and the lawyers are panic 
stricken, not knowing what course to pursue 
under the embarrassing circumstances. It 
scems that in one case before him—a suit for 
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seduction with promise of marriage—by direc- 
tion of the judge the jury brought in a ver- 
dict that the defendant was not the father of 
the child, and yet gave the plaintiff very sub- 
stantial damages. This, and other instances, 
have induced practitioners to hope for a med- 
ical opinion to the effect that the justice is not 
fit for duty. Such opinion does not seem forth- 
coming, though the latest news, is, that the 
Lord Chief Justice has induced him to refrain 
from sitting in court pending a thorough med- 
ical examination of his condition. Justice 
Stephen, it appears, was greatly affected, at 
the time, by the popular clamor against his 
treatment of the Maybrick case. 

He has achieved much fame in legal circles 
as the author of a code for India, of a digest 
of the law of evidence and of the criminal law 
and a history of the criminal law of England. ~ 
He was for some years the legal member of 
the Governor-General’s council in India—a 
place once filled by Macauley, and more re- 
cently by Sir Henry Maine. 





Tue decisions in this country, as well as in 
‘ England, upon the subject of ‘‘ trusts’’ and 
combinations, seem to grow more pronounced 
in their antagonism to such methods of busi- 
ness procedure. Judge Pryor, of New York, 
in sustaining a demurrer in a suit involving the 
- validity of the wire cloth trust, a combination 
entered into by five different companies, made 
the statement that it is a settled principle in 
the jurisprudence of this country, that a con- 
tract or agreement, of which the inevitable 
, effect is in conformity with its proclaimed de- 
sign to restrict competition in trade, and arbi- 
trarily to enhance the price of a commodity of 
- commerce, is repugnant to public policy, and 
so unlawful. The doctrine proceeds upon the 
.idea that the people have a right to the 
- necessaries and conveniences of life at a 
‘price determ‘ned by the selection of supply 
and demand, and the law forbids any agree- 
ment or consolidation whereby the price is re- 
‘moved beyond the solitary influence of legiti- 
‘mate competition. Congress and some of 
' the State legislatures have passed laws aimed 
_at ‘‘trusts,’’ bwt the chief novelty of the 
‘declaration of Judge Pryor is, that their es- 
. sential unlawfulness ‘‘ is a settled principle in 
‘the jurisprudence of this country.’’ Though 





| it may be true, it is a question upon which 
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many able minds have differed, and still differ. 
The very learned aud exhaustive essay of Prof. 
Dwight on ‘‘ the legality of trusts,’’ published 
in the ‘‘ Political Science Quarterly ’’ in De- 
cember, 1888, contains a masterly refutation 
of this idea. 








NOTES OF RECENT DECISIONS. 





InsuncTION — WRONGFUL ATTACHMENT — 
Stock or MeErcHANDIsE — Damaces.—One 
point in the case of North v. Peters, 11S. C. 
Rep. 346, decided by the Supreme Court of 
the United States, is especially novel, and will 
prove of interest to many practitioners famil- 
iar with the hardships incident to the remedy 
by attachment. In that case it was held that 
where the property of plaintiff, which the 
sheriff has taken under attachments against a 
third person, is a stock of merchandise, which, 
in connection with his business, constitutes 
the whole of plaintiff ’s resources, trespass or 
replevin is not an adequate remedy, as dam- 
ages are recoverable therein only for the value 
of the goods, and not for the destruction of 
plaintiff ’s business ; and hence injunction will 
lie against the closing of plaintiff ’s store, and 
the sale of the goods under the attachments. 
Mr. Justice Lamar says: 


The main ground relied on by the appellant is that 
the relief sought should be refused, because the 
appellee had a plain, adequate, and complete remedy 
at law; to-wit, either the action of trespass or re- 
plevin. The answer to this is that the measure of 
damages in an action of trespass could not have ex- 
ceeded the value of the property seized, with interest 
thereon from the date of the seizure; and that the 
only remedy in an action of replevin would have been 
limited to a recovery of the property, and damages 
for its detention, with costs. It does not need argu- 
ment to show that neither of these actions would afford 
as complete, prompt, and efficient a remedy for the 
destruction of the business which, with the goods 
levied upon, constituted the appellee’s entire estate 
and pecuniary resources, as would be furnished by a 
court of equity in preventing such aninjury. The 
case of Watson v. Sutherland, 5 Wall. 74, 78, 79, is, in 
its material facts, similar to this case. In that casea 
bill was filed by one Sutherland to enjoin the further 
prosecution of certain writs of fieri facias levied by 
the sheriff, Watson, on a lot of goods claimed to be- 
long exclusively to the plaintiff, so as to prevent what 
the plaintiff alleged to be an irreparable injury; to-wit 
the ruin of his business as a merchant. The defense 
set up was, as in this case, that th® injunction should 

. have been refused, because the action of trespass fur- 
nished a complete and adequate remedy atlaw. In 
answer the court, Mr. Justice Davis delivering the 
opinion, said: “How could Sutherland be compen- 

ated at law, for the injuries he would suffer, should 





the grievances of which he complains be consumma- 
ted? * * * Commercial ruin to Sutherland might 
therefore be the effect of closing his store and selling 
his goods, and yet the common law fail to reach the 
mischief. To prevent a consequence like this, a court 
of equity steps in, arrests the proceedings in limine; 
brings the parties before it; hears their allegations 
and proofs; and decrees, either that the proceedings 
shall be unrestrained, or else perpetually enjoined.” 


TrRIAL—EvIpDENCE—VIEW BY JURY—EnMI- 
NENT Domain.—The authorities upon the sub- 
ject of ‘‘ view by jury ’’ are well collected in 
Springer v. City of Chicago, 26 N. E. Rep. 
514, by the Supreme Court of Illinois, wherein 
it is held that Rev. St. Ill., c. 47, § 9, which 
requires the court in condemnation proceed- 
ings to allow the jury to view the premises at 
the request of either party, does not by impli- 
cation deprive the courts of their discretion- 
ary power to allow such views in other actions. 
The case here presented was an action for 
damages caused to property in the construc- 


tion of aviaduct. Craig, J., says: 

The rule seems to be well established that evidence 
of the value of the property before and after the time 
when the damages are alleged to have been sustained 
is admissible, and the time within which such evidence 
shall be enforced is a matter in the sound discretion of 
the trial court. Roberts v. Boston, 149 Mass. 347, 21 
N. E. Rep. 668. If the parties had the right to prove 
by oral testimony the condition of the property at the 
time of the trial (and upon this point we think there 
can be no doubt), upon what principle can it be said 
the court could not allow the jury in person to view 
tne premises, and thus ascertain the condition thereof 
for themselves. The premises in view may be re- 
garded, as it is termed iu the books, “real evidence,’’ 
and oral testimory in reference to the premises could 
not be as satisfactory in its character as the real evi- 
dence. In1 Best Ev. (Morgan’s Ed.) §197, it is said: 
“Real evidence is either immediate or reported. 
Immediate real evidence is where the thing which is 
the source of evidence is present to the senses of the 
tribunal.’? See also, Tayl. Ev. (8th. Ed.) § 554; 1 
Whart. Ev. (8d Ed.) § 345. Itis a common practice 
in the trial of causes in the circuit court to permit 
parties to produce things before the jury for their in- 
spection, and that practice has been approved. Thus, 
in Iron Works v. WeLer, 129 Ill. 535, 21 N. E. Rep. 
1078, which was an action to recover for a personal 
injury, we held that the torn clothing which plaintiff 
was wearing when injured might properly be shown 
tothe jury. In Express Co. v. Spellman, 90 Ill. 455 
—an action against a carrier for the loss of a can of 
yeast—it was held to be proper to allow plaintiff to 
put in evidence a can similar to the one in which the 
yeast was shipped for the examination of thejury. In 
Jupitz v. People, 34 Ill. 416, when defendant was on 
trial for receiving stolen brass couplings, a brass 
coupling similar to those alleged to have been received 
was allowed to be submitted tothe jury. In other 
States numerous cases may be found where the same 
rule of evidence has been adopted. Thus, in an acci- 
dent case, it is held to be within the discretion of the 
court to allow the plaintiff to exhibit to the jury his 





XUM 


 . -& & B fk ee ee ee eee 


am 





XUM 


VoL. 32. 


THE CENTRAL LAW JOURNAL. 315 








injured limb or body. Barker v. Town of Perry, 67 
Towa, 146, 25 N. W. Rep. 100; Railroad Co. v. Wood, 
113 Ind. 548, 549, 14 N. E. Rep. 572, and 16 N. E. Rep. 
197; Mulhado v. Railroad Co., 30 N. Y. 370; Hatfield 
v. Railroad Co., 33 Minn. 130, 22 N. W. Rep. 176. The 
clothes of the accused were held admissible in People 
v. Gonzalez, 35 N. Y. 49, and Drake v. State, 75 Ga. 
413; the weapon used by the accused, in Wynne v. 
State, 56 Ga. 113; surgical instruments on a trial under 
an indictment for illegal operations on a womav, Com. 
v. Brown, 121 Mass. 69; the stick with which a burglar 
struck the prosecutor in a trial on charge of burglary, 
State v. Mordecai, 68 N. C. 207; tools used, where a 
burglary has been committed, People v. Larned, 7 N. 
Y. 445. In State v. Woodruff, 67 N. C. 89, it was held 
in a bastardy case, that the mother of a bastard child 
might hold it up for the inspection of the jury. It 
was also heldin Hatfield v. Railroad Co., 38 Minn. 
130, 22 N. W. Rep. 176, on the trial of an accident case, 
the trial court had the power to require the plaintiff 
to walk across the court-room in the presence of the 
jury, in order tnat the jury might see how he had been 
affected by the injury. It is there said: ‘‘As the object 
of all judicial investigations is, if possible, to do exact 
justice, and obtain the truth inits entire fullness, we 
have no doubt of the power of court, in a proper case, 
to require the party to perform a physical act before 
the jury that will illustrate or demonstrate the ex- 
tent and character of his injuries. This is in accord- 
ance with analogous cases in other branches of the law. 
When a view of real estate will aid the jury in reach- 
ing a conclusion, it is within the discretion of the 
court to permit it. When an inspection of an article 
of personal property will aid them, it is not infrequent 
to cause the article to be brought into court for the 
same purpose. Line v. Taylor, 3 Fost. & F.731; Lewis 
vy. Hartley, 7 Car. & P. 405. The practicein patent 
and in certain equity cases, of allowing tests to be ap- 
plied before the court, is somewhat analogous in 
principle. Sois the practice of divorce courts, of or- 
dering an examination of the person of the party in 
certain cases. It is a common practice toallow plaint- 
ifts,in actions for personal injuries, to exhibit to the 
jury their wounds, in order to show their extent, or to 
enable a surgeon to demonstrate their nature and 
character. This has been held proper. Mulhado v. 
Railroad Co., 30 N. Y. 370. If, for these purposes, a 
plaintiff may exhibit his injuries, there would seem to 
be no reason why, under proper circumstances, he 
may not be required to do the same thing for a like 
purpose upon request of the defendant.” See, also, 1 
Whart. Ev. (8d Ed.) § 345. In Nutter v. Ricketts, 6 
Iowa, 92, where there was a controversy in regard to 
two horses, and the trial court allowed the jury to go 
in the court-house yard and inspect the horses, the 
action of the court was sustained. It is there said: 
“There is no objection, in principle, to a jury seeing 
an object which is the subject of testimony. By this 
means they may obtain clearer views, and be able to 
form a better opinion.”’ See, also,1 Hale, P. C. 685. 
In Cozzens v. Higgins, 42 N. Y. 206,in an action of 
trespass quare clausum, the court of appeals held that 
it was not error to permit the plaintiff to put in evi- 
dence a photographic view of the plaintiff’s cellar 
after the trespass. In School v. City of Dubuque, 64 
Iowa, 736,17 N. W. Rep. 153, a stereoscopic view of 
property injured by water was held admissible evi- 
dence. Other cases might be cited where the same 
doctrine is laid down, but we have referred to enough 
to establish the rule that on a trial, ina proper case, 


things may be exhibited to the a. And, if evidence 
that character may be brought before the jury, 





upon the same principle we perceive no good reason 
why a jury may not, under proper regulations estab- 
lished by the court, go upon and view premises which 
are the subject-matter of the litigation. 


Carriers—Loss or BaGGaGE—PIcTURES— 
Luaitinc Liasrtiry—Norice.--The decision 
in the case of Wheeler v. Oceanic Steam Nav. 
Co., 26 N. E. Rep. 248, by the New York 
Court of Appeals, is in spirit, if not in sub- 
stance, opposed to the doctrine of the Mis- 
souri Supreme Court in Witting v. St. L. & 
S. F. Ry. Co., which we took occasion to crit- 
icise in a recent number (pages 97, 99). The 
New York case holds that Rev. St. U.S. § 4281, 
providing that if any shipper of ‘‘ pictures’ 
shall lade them as freight or baggage on any 
vessel without then giving notice to its owner, 
master, or agent of the character and value of 
the property shipped, and having it entered 
on the bill of lading, the master and owner of 
such vessel shall not be liable ‘‘ as carriers 
thereof in any form or manner,’’ does not re- 
lieve the ship owner from liability for loss 
of pictures shipped as baggage, without the 
required notice, caused by his own and his 
employee’s negligence, and that non-delivery 
at the port of destination is presumptive evi- 
dence of negligence. Finch, J., says: 


The liability of the carrier as such was well under- 
stood by the framers of the statute. It had long been 
settled so that no one could mistake it. By force of 
his public employment he became an insurer of the 
property intrusted to his care and liable for its loss, 
irrespective of the cause, unless from the act of God 
orthe public enemy. But involved in this greater 
liability and absorbed by it wasa lesser liability as 
bailee for hire; of no consequence while the greater 
liability existed, but surviving the destruction of that, 
so that when the carrier ceased to be liable as carrier 
he yet remained liable as bailee. In Dorrv. Naviga- 
tion Co., 4 Sandf. 145, the doctrine was thus ex- 
pressed: “‘ A common carrier has in truth two distinct 
liabilities,—the one, for losses by accident or mistake, 
where he is liable by the custom of the realm or the 
common law as an insurer; the other, for losses by 
default or negligence, where he is answerable as an 
ordinary bailee;””—and the language was cited by the 
federal court in Railroad Co. v. Lockwood, 17 Wall. 
363, and the doctring approved in Dorr v. Navigation 
Co., 11 N. Y. 485, where it was held that the carrier 
might by special agreement strip himself of that 
character, and so become, as to the particular trans- 
action, an ordinary bailee and private carrier for hire. 
In Lamb v. Railroad Co., 46 N. Y. 278, Grover, J., 
said: “In considering this question, it must be borne 
in mind that it has already been determined that the 
defendant was exonerated from all liability as carrier 
for a loss caused by the destruction of the cotton by 
fire by an express provision of the contract in pur- 
suance of which it transported the cotton. Relieved 
of this responsibility, it was liable only, in case it was 
destroyed, as bailee for hire; andit is undisputed 
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that such a bailee is liable for the loss of the property 
only in cases where the loss is the result of his negli- 
gence.’’ These cases show that the liability for neg- 
ligence as bailee survives even when by special con- 
tract the carrier has thrown off his liability as such; 
and the courts of this State have exhibited a very de- 
cided purpose to retain and enforce that liability 
wherever it is possible. Even that may be thrown off 
by force of a special agreement, but we have refused 
to permit any general words to accomplish such re- 
sult, and have insisted that, where the carrier seeks to 
contract against the consequences of his own negli- 
gence, he must say so openly and plainly, so as not to 
be inthe slightest degree misunderstood, and is not 
at liberty to hide the stipulation away under any form 
of words, however broad or formidable. Nicholas v. 
Railroad Co., 89 N. Y. 372. But whatthe carrier and 
his customer might accomplish by special agreement, 
congress could effect by statute in the absence of such 
agreement, but must necessarily leave the lesser 
liability of bailee unaffected if it merely removes the 
liability as carrier, and does not by clear and definite 
language indicate its purpose to go further. So much 
and no more than that the section under consideration 
accomplished, for it distinctly removes the liability 
as carrier, without touching that as bailee. We are 
bound to assume that the word “carrier”? was used 
in its recognized legal sense, and not in some loose or 
careless and merely colloquial way; and that, espec- 
ially, because it occurs in connection with the idea of 
liability, and the phrase “liable as carrier’? can only 
mean the liability attached by law to that public em- 
ployment. Noris this construction effected by the 
added words, “in any formor manner.” They are 
not used disjunctively, and so as to constitute a sep- 
arate command, but qualify the expression “shall not 
be liable as carrier thereof:” the full force of the 
words being that the liability as carrier shall not exist 
in any form of action, or by avy manner of procedure. 
In Insurance Co. v. McLoon, 48 Barb. 28, it was held 
that the carrier’s liability assumed two different 
forms, and that he might be proceeded against either 
in tort fora violation of his public duty, or on con- 
tract for a breach of bis implied agreement to carry 
and deliver safely. And so the statute deemed it pru- 
dent, in relieving the carrier from liability, to add 
‘in any form or manner;’’ that is, by any form or 
mode of action or proceeding whatever. We are 
further referred to the case of Hinton v. Dibbin, 2 
Adol. & E. (N. 8.) 646, in which it was held under a 
similar statute (1 Wm. I1V., ch. 68) that the carrier 
could not be held Jiable even for gross negligence; but 
that decision was founded upon an enactment from 
which the words “liable..s carrier”? were conspicu- 
ously abseut. That act freed the ship owner from 
any liability for the loss: and, even under such pro- 
vision, where the property was not lost, but merely 
delayed in iis transit, damages for the consequent in- 
jury resulting from negligence could probably be 
recovered. It follows that the nonsuit in this case 
was erroneous. 

The plaintiff, in her complaint, alleged negligence, 
and the facts which she proved prima facie established 
it. The non-delivery at the port of destination is 
presumptive evidence of such negligence. Canfield y. 
Railroad Co., 93 N. Y. 538. 


GUARDIAN AND WarpD—DeEposit oF WARD’S 
Money in GuarpiAn’s Name.—The doctrine of 





1128, involving a guardian’s liability for money 
of ward deposited in bank, will apply as well to 
general trustees of funds. It is there held 
that a guardian who takes a certificate of de- 
posit for his wards’ money in his own name, 
though he does it with entire good faith, in- 
tending to remit the money in a few days to 
the wards, is liable for the loss of the money 
occasioned by the bank’s failure. Orton, J., 
says: 

The rule may be technical and arbitrary to some 
extent, but itis based upon the soundest principles 
of business economy and integrity, and approved by 
the highest courts of this country and of England with 
such a unanimity of judgment as to make it an estab- 
lished principle oflaw, that, if a guardian deposiis 
the money in his hands belonging tothe heirsina 
bank in his own name, and to his own credit, without 
any ear-marks or indicia to distinguish it as the 
money of the heirs, or of the estate or trust funds, 
and the bank fails, it will be held to be his own per- 
sonal loss, and not that ofthe heirs. Nocircumstances 
will justify it if such isthe character of the deposit. 
It is not a question of good faith or of integrity—it is a 
question of naked fact—which determines its legal 
character. The reason of the rule is obvious. The 
following extract from the opinion of Judge Porter in 
McAllister v. Com., 30 Pa. St. 536, expresses, once for 
all, the rule, and some of the reasons of i:: ‘‘If he (the 
trustee] undertakes to make a deposit in a banking 
institution, the entry must go down on the books of 
the institution, in such terms as not to be misunder- 
stood, that they are the funds of the specific trust to 
which they belong. He cannot so enter them as to 
call them his own to-day, if they are good, and to- 
morrow, if bad, ascribe them to the estate, or shift 
them in an emergency from one estate to another, or 
by the deposit secure the discount of his own note, 
and have the deposit snatched at by the bank, if the 
note be not paid, or attached by a creditor as the de- 
positor’s individual property. * * * No matter 
what he intends to do, or what the cashier or clerk 
may think he.is doing, the deposit must wear the im- 
press of the trust, or be cannot, when brought to ac- 
count, call it trust property.” This was the exact 
condition of this fund, and all the reasons of the rule 
are applicable to it as the personal and individual de- 
posit of the respondent. The rule is inflexible, and 
there is not in this case a single circumstance which 
makes the rule inapplicable to it. This is all that need 
be said in this case, for this court has sanctioned the 
rule.in a recent,case, where the depositor informed the 
teller of the bank, who gave the certificate of deposit, 
that they were trust funds, and did not belong to bim. 
In Williams v. Wiiliams, 55 Wis. 300, 12 N. W. Rep. 
465, and 13 N. W. Rep. 274, Mr. Justice Cassoday mar- 
shaled and passed in review the leading authorities of 
this country and of England, and sanctioned the rule 
in a case that rules this in all essential particulars. 


TRESPASS TO THE PERSON—WowNDING WITH 
GuN—ACCIDENT—ABSENCE OF NEGLIGENCE.— 
The New Jersey Law Journal calls attention to 
the recent English case of Stanley v. Powell, 1 
Q. B. Div. 86,where it was held that a trespass 


the case of Booth v. Wilkinson, 47 N. W. Rep. | to the person is not actionable if neither in- 
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tentional nor the result of negligence. In that 
case the defendant, who was one of a shoot- 
ing party, fired at a pheasant. One of the 
pellets from his gun glanced off the bough of 
a tree and accidentally wounded the plaintiff, 
who was engaged in carrying cartridges and 
game for the party. The jury found that the 
defendant was not guilty of any negligence in 
firing as he did, and that he was not liable. 
The Journal above referred to thus comments 
on the American cases on the subject: 


The learned judge did not quote the American 
eases which are referred to by Sir Frederick Pollock, 
and which generally support the conclusion reached 
in the present case. Brown v. Kendall, 6 Cush. 292, 
was a case in which a man, defending himself against 
some dogs, raised a stick over his shoulder and hit the 
plaintiff, who was behind him. The court held him 
not liable, and said: “ If in the prosecution of a law- 
ful act, a casualty purely accidental arises, no action 
can be supported for an injury arising therefrom.” 

In Harvey v. Dunlap, N. Y. Sup. Court, Lalor, 193, 
the defendant thew a stone which put out the plaint- 
iff’s eye, but it appeared that the injury was ac- 
cidental. Nelson, J.,in denying a motion for a new 
trial, said no principle can be found, or if found, can 
be maintained, subjecting an individual to liability for 
an act done without fault-on his part. This was ap- 
proved by the U. S. Supreme Court in the Nitro- 
glycerine case, Parrot v. Wells, Fargo & Co., 15 Wall. 
524, in which an express company broke open witha 
chisel a box of nitro-glycerine which had been packed 
to look like sweet oil and was leaking. The company 
was held not liable for the destruction of all the build- 
ings in the neighborhood. See also Morris v. Platt, 
82 Com. 75. There is a case in New York apparently 
on the other side of this question. It was an action 
against a colonel of a regiment for an injury from a 
gun fired by his command. The gun must have con- 
tained a bullet, although it was supposed that all were 
loaded with blank cartridges. Castle v. Duryea, 2 
Keyes 169, (1865). (See also S. C. in the court below, 
82 Barb. 480). The chief judge said that as the act 
was done by the defendant’s express command negli- 
gence was immaterial, but it did appearin the case 
that ball cartridges had been in use a short time be- 
fore.and the colonel can hardly be said to be free from 
fault, considering his position and the dangerous 
character of the weapons he was using. 

In New Jersey the subject was discussed by Chief 
Justice Beasley in Marshall y. Welwood, 38 N. J. L. 
(9 Vr.) 338, the case of the bursting of a steam boiler. 
It was not the case of direct trespass and the precise 
question was not involved, but the chief justice, said 
he approved the rule laid down in 1 Addison on Torts 
3, viz: ‘*A man may however sustain grievous dam- 
age at the hands of another, and yet if it be the result 
of inevitable accident, or a lawful act done in a lawful 
manner, without carelessness or negligence, there is 
no legal injury and no tort giving rise to an action for 
damages.” If, however, the act is illegal, as for ex- 
ample, setting off fire works inthe street, any person 
injured has aright to action. Jenne v. Sutton, 43 N. 
J. L. (14 Vr.) 257. The cases cited by Denman, J., in 
Stanley v. Powell are the following: Year Book, 21 
Hen. 7, 28A; Leame v. Bray, 3 East. 593; Weaver v. 
Ward, Hob. 134; Gibbons v. Pepper, 4 Mod. 404; 
Wakeman v. Robinson, 1 Bing. 213; Hall v. Fearnley, 





3 Q. B. 919; Underwood v. Hewson, 1 Str. 596; Buller 
N. P. 16; Day v. Edwards, 57 R. 648; Holmes vy. 
Mather, L. R. 10 Ex. 261. 

It is to be observed that a different rule prevails in 
regard to injury to property. The interference with 
property, real or personal, is the subject of an action 
without regard to the intention of the defendant. 
Every man is bound at his peril to know whether 
goods are his own or his neighbor’s, and an innocent 
purchaser for value may be held liable in an action of 
trespass or trover. See Pollock on Torts 15. 


INJUNCTION—VIOLATION— ConTEMPT—PUN- 
ISHMENT.—The New Jersey Court of Chan- 
cery, in Thompson v. Penn. Ry. Co., 21 Atl. 
Rep. 182, thus state the law governing pro- 
ceedings in contempt for violation of injunc- 
tion: 

The third point opens a wider field for discussion. 
Proceedings in contempt are of two classes, namely: 
First. Those instituted solely for the purpose of 
vindicating the dignity and preserving the power of 
the court. These are criminal and punitive In their 
nature, and are usually instituted by the courtin the 
interest of the general public, and not of any particu- 
lar individual orsuitor. Second. Those instituted by 
private individuals for the purpose, mainly, if not 
wholly, of protecting or enforcing private rights, and 
in which the public have no special interest. These 
are remedial or civil in their nature, rather than 
criminal or punitive. Dodd v. Una, 40 N. J. Eq. 672, 
at page 714, 5 Atl. Rep. 155, per Depue, J.; People v. 
Oyer and Terminer, 101 N. Y. 245, 4.N. E. Rep. 259; 
Rap. Contempts, § 21. Atthe same time the contempt 
which is the foundation of this latter class of proceed- 
ings may be of such a character as to induce the court 
to deal with itasa matter affecting the dignity and 
power of the court, as well as an infringement of a 
private right. The proceeding here belongs to the 
second class, and the question is whether in such a 
case the court is warranted in taking any action in 
personam, ix the absence of a willful intention to con- 
temn its dignity and authority, and to disregard its 
order. I think, upon principle, that the answer must 
be in the affirmative, provided, of course, the person 
acting contrary to the order of the court, or failing to 
act in accordance therewith, as the case may be, is 
conscious of the quality of his act or non-action in 
that respect. For instance, if A be ordered to pay a 
sum of money to B, and, being able soto do, fails to 
make the payment, of what consequence is it to B 
what may have been the motive which induced the 
failure, or what may have been the state of A’s mind 
towards the court? And if B brings the breach of its 
order to the attention of the court, and asks that its 
process do issue against A therefor, must his applica- 
tion be refused if A can satisfy the court that he éen- 
tertained no disregard for the court, and did not mean 
to set its order at defiance? So in the case of a nuis- 
ance, if A be enjoined from so using a dam on his land 
as to flood B’s land, and fails to observe the injunction, 
and B’s land is flooded thereby. In any and all such 
cases it seems to me that itis no answer to the com- 
plaint of the injured party tosay that the party in- 
flicting the injury meant no disrespect to the court. 
The injury suffered by the complaining party is 
neither increased nor diminished nor in any way af- 
fected by tbe state of mind towards the court of the 
party inflicting the injury, andthe breach of the .in- 
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junction consists in doing the forbidden thing, and not 
in the intention with which itis done. It seems to 
me that this result follows necessarily upon the classi- 
fication of these proceedings before mentioned, and 
an examination of the cases shows that such has been 
the rule practically, though in many cases tacitly, ob- 
served by the courts, citing Quackenbush v. Van 
Riper, 3 N. J. Eq. 350; McClure v. Gulick, 17 N. J. L. 
240; Spokes v. Board, L. R. 1 Eq. 42. 





4 





TERRITORIAL JURISDICTION OF 


CRIMINAL OFFENSES. 





It is an admitted general rule, that a crim- 
inal offense must be tried at the place where 
the crime is committed. But it happens not 
infrequently that unlawful acts performed in 
one State or country produce injurious results 
in another, or thata crime begun in one juris- 
diction is continued and consummated in an- 
other, or that an agent or confederate perpe- 
trates an offense instigated from abroad. In 
such circumstances, it is sometimes a matter 
of difficulty to determine what sovereignty, 
or what county within a State, has power to 
try and punish the offender. The ascertain- 
ment of the territorial jurisdiction, in cases 
of this sort, will form the subject-matter of 
the present article. 

In the first place, the series of acts consti- 
tuting the crime may be performed in two or 
more jurisdictions consecutively. And here, 
according to some of the authorities, the 
venue for the trial may be in either of the 
places where a material element of the crime 
transpired. Thus, where a person is seized 
and bound in one county, in pursuance of a 
conspiracy and purpose to kill there formed, 
and taken into another county, where the 
murder is consummated, it is said that either 
county has jurisdiction to punish the crime.! 
This doctrine may well be accepted where it 
rests upon a local statute (asin the case 
cited), but as between different States or 
countries, it is undoubtedly the better rule 
that the completed act, or the consummation 
of the series of acts involved, alone confers 
jurisdiction.2 There are cases, however, 
where the acts performed in each State may 
constitute a separate crime, punishable by 
the laws thereof, though all the acts are con- 
nected by an ultimate criminal purpose. 


1 Archer v. State, 106 Ind. 426. 
2 State v. Shaeffer, 80 Mo. 271. 





Such, according to one of the decisions, is 
the case of theft continued from one State to 
another, or the felonious intent indicated in 
both, or a burglary in one State being a lar- 
ceny in another, where the property was re- 
moved but no house broken into. So, if one 
fires a gun in one State which kills an indi- 
vidual in another State, there may be the 
offense of using a deadly weapon in the first 
State, and the offense of murder by the kill- 
ing in the second State.® 

In the next place, acts performed or agen- 
cies set in motion in one jurisdiction, may 
reach their ultimate and injurious conse- 
quences in another, without the corporeal 
presence of the perpetrator in the latter place. 
‘*It is not necessary in all cases,’’ says the 
court in Arkansas, ‘‘that a man should be 
actually present in this State to make him 
amenable to our laws for a crime committed 
here. If the crime is the immediate result of 
his act, he may be made to answer for it in 
our courts, though actually absent from the 
State at the time he does the act, because he 
is constructively present, or present in con- 
templation of law.’’* In the case of death re- 
sulting in one State or county from a blow in- 
flicted or other fatal agency employed in an- 
other, the common law rule appears to have 
been that the jurisdiction to try the offender 
was in the county where the act was commit- 
ted which caused the death, and, sometimes, 
to obviate any possible doubt, the body of the 
victim was taken into that county.’ But the 
modern tendency is to régard the completion 
of the crime as localizing the jurisdiction. 
And the best authorities hold (although there 
is some conflict of opinion), that the death is 
a necessary part of the crime of murder, and 
not merely a consequence of it, since, unless 
death results within a year anda day, the 
offense cannot be murder.® Hence it follows 
that the power to try the accused resides in 
the local jurisdiction where the victim dies.’ 
It must be admitted, however, that this view 
was denied in a recent celebrated case, where 
it was held that murder is committed within 


3 Stillman v. White Rock Manuf. Co.,3 Woodb. & 
M. 5388, 546. 

4 State v. Chapin, 17 Ark. 561; Cooley Const. Lim. 
* 128, 

5 Riley v. State, 9 Humph. 657; Archer v. State, 106 
Ind. 426; Commonwealth v. Macloon, 101 Mass. 1. 

6 Archer v. State, 106 Ind. 426. 

7 Commonwealth v. Macloon, 101 Mass.1; Tyler v. 
People, 8 Mich. 319. 
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the District of Columbia when the felonious 
blow is struck there, notwithstanding the con- 
sequent death happens without the District, 
and in one of the States. And it has lately 
been ruled, that a State statute authorizing a 
prosecution for murder to be had in the county 
where the fatal blow was struck, although the 
victim died out of the State, is valid.’ There 
is less difficulty in cases where the means of 
death employed, though set in motion in one 
jurisdiction, reach and operate upon their ob- 
ject in another territory. For, of course, the 
act can amount to nothing more than an at- 
tempt, until the fatal agency comes in contact 
with the body of the victim. For example, 
where a gun was fired from an American ship 
lying in the harbor of Raiatea, one of the So- 
ciety Islands and a foreign government, by 
which a person on board a schooner belonging 
to the natives and lying in the same harbor was 
killed, it was held that the act, in contempla- 
tion of law, was done on board the foreign 
schooner, where the shot took effect, and that 
jurisdiction of it belonged to a foreign gov- 
ernment, and not to the courts of the United 
States.” So, if poison is prescribed and fur- 
nished in one county to a person whe carries 
it into another county, and there, under the 
directions given, takes it and becomes poison- 
ed and dies, the administering of the poison 
is consummated, and the crime committed in 
the latter county.” 

Pursuing the subject of crimes initiated in 
one jurisdiction but consummated in another, 
but with reference to other offenses than mur- 
der, we find decisions to the effect that the 
crime of uttering and publishing a forgery is 
not complete until the paper is transferred, 
and comes to the hands or possession of some 
person other than the forger, or his agent or 
servant. Thus, where a note with forged in- 
dorsements is sent by the forger by mail from 
one county to an individual in another county, 
for the purpose of obtaining credit upon it, 
the crime is not completed until the note is 
received by such individual, and the proper 
place of trial is the county to which the note 
was sent.” Inan English case, the defend- 


8 United States v. Guiteau, 1 Mackey, 498. 

9° Green v. State, 66 Ala. 40, 8. C.,41 Am. Rep. 744. 
See also Hunter v. State, 40 N. J. Law, 495. 

10 United States v. Davis, 2 Sumn. 482. 

11 Robbins v. State, 8 Ohio St. 131. 

12 People v. Rathbun, 21 Wend. 509; Rex v. Brisac, 
4 East, 164. And see Ex parte Hedley, 31 Cal. 108. 





ant was indicted in Middlesex for procuring a 
criminal libel to be published in that county, 
he being, when it was procured to be so pub- 
lished, and at the time of its publication, as 
well as when he wrote it, in Ireland. But 
although the defendant had personally done 
nothing in Middlesex or in England,he was not- 
withstanding held to be liable for the publica- 
tion in that county, and was accordingly found 
guilty by the jury. Where goods (ob- 
tained by false pretenses) were delivered toa 
railroad company in the city of St. Louis, 
consigned to the defendants in Jasper county, 
in the same State, the venue of the offense 
was properly laid in said city, and this 
although the goods were ordered by mail by 
the defendants from Jasper county. It is on 
the same principle that we must support the 
laws and decisions in Texas relative to the ex- 
territorial forgery of land titles. The act of 
July 28, 1876, entitled ‘‘ An act to provide for 
the detection and conviction of all forgers of 
land titles,’’ enacted that persons out of the 
State might commit violations of the act and 
be held amenable for the same in the courts 
of the State, and that such persons might be 
indicted therefor either in the county of Tra- 
vis, the county wherein the offense was com- 
mitted, or the county in which was situate the 
land involved in the forgery. It was held 
that nothing in these provisions contravened 
the Constitution of the United States or that 
of the State, nor transcended the powers of 
the legislature.” 

The doctrine of constructive presence at 
the place of the commission of the crime, has 
also an important application in cases where 
the accused is one of a band of conspirators 
or associates. Thus, where a person is proved 
to have been associated with a number of oth- 
ers for the perpetration of a crime, although 
he is absent when it is committed, yet he is to 
be deemed constructively present, and is 
therefore guilty."* Where several confederates 
act in pursuance of a common plan in the 
commission of an offense, all are held to be 
present where the offense is committed, and 
all are principals.” 

13 Rex v. Johnson, 6 East, 583. See also Common- 
wealth y. Blanding, 3 Pick. 304. 

14 State v. Lichliter, 95 Mo. 402. 

15 Ham v. State, 4 Tex. App. 645; Ex parte Rogers, 
10 Id. 655; Hanks v. State, 13 Jd. 289. 

16 State v. Heyward, 2 N. & McC. 312; s. c.,10 Am. 


Dec. 604. 
17 State v. Hamilton, 13 Nev. 386. 
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In the next place, a person keeping himself 
beyond the limits of a given State, may per- 
petrate a crime within it through the instru- 
mentality of an innocent agent. In sucha 
case he is amenable to the laws of such State, 
in the same manner and to the same extent as 
if he had gone within it and personally com- 
mitted the offense. ‘‘ The principle of com- 
mon law, qui facit per alium facit per se, is 
of universal application both in civil and 
criminal cases, and he who does an act in this 
Stste by his agent is considered as if he had 
done it in his own proper person.’’® This rule 
is well illustrated by the decision in People 
v. Adams.” It was an indictment charging 
the defendant with cheating and defrauding 
certain persons in the City of New York. He 
pleaded specially that he was a resident of the 
State of Ohio, and that he was not, at or be- 
fore the offenses charged, within the State of 
New York, and that the writings set forth in 
the indictment were all made and drawn in 
Ohio, and were presented in New York by in- 
nocent agents. But it was held that he was 
guilty of an offense against the laws of New 
York. Beardsley, J., in delivering the opin- 
ion of the court, observed that the fraud 
might have been originated and concocted 
elsewhere, but that it became mature and took 
effect in the City of New York, for there the 
false pretenses were used with success; the 
signatures and money of the pers »ns defrauded 
being obtained at that place. The crime, he 
concluded, was therefore committed in New 
York and not elsewhere. And of this crime, 
in the opinion of the learned judge, the de- 
fendant was plainly guilty, although, at the 
time of its perpetration, he was out of the 
State, and within the limits of the State of 
Ohio. The intent to cheat was his, as the 
court observed; the fraudulent contrivance 
was his; and by agents, acting within the 
State, for him and under his authority and 
guidance, themselves innocent of all fraud, 
the false pretenses were employed and the 
crime fully consummated. He, and he alone, 
was therefore the guilty party. The court 
further remarked that personal presence at 
the place where a crime 1s committed, is not 


18 Barkhamsted v. Parsons, 3 Conn. 1; Common- 
wealth v. Gillespie, 7 Serg. & R. 469, s.c., 10 Am. 
Dec. 475; People v. Adams, 3 Denio, 190, s. c., 45 Am. 
Dec. 468; Lindsey v. State, 38 Ohio St. 507; Common- 
wealth v. Harvey, 8 Am. Jurist, 69. 

19 3 Denio, 190, s. c., 45 Am. Dec. 468. 





indispensable to make one a principal offender 
in its commission. In support of this princi- 
ple, cases were instanced where a gun fired 
from the land killed a man at sea, and where 
a shot firefl in one county took effect in an- 
other. In such cases the actor is considered 
as personally present by the instrument used 
to effect his purpose, and this the law holds 
sufficient to make him personally responsible 
at the place where his act reaches its comple- 
tion. But crimes may be perpetrated, the 
court continued, through the instrumentality 
of living agents in the absence of the princi- 
pal, and then the principal is equally guilty, 
as if he had acted by his own hand, or by the 
agency of inanimate matter, or the forces of 
nature. That such would be the rule if both 
principal and agent were within the same 
State when the offense was committed, 
although in different counties, was not denied 
on the argument of the case at bar. But it 
was urged that the rule was otherwise when 
they were in different States, and consequently 
under the immediate authority and jurisdic- 
tion of different systems of law. But this 
difference in matter of fact, it was held, laid 
no foundation for a difference in principle. 
The court declared that they had not found 
any adjudged case, or the dictum of any ele- 
mentary writer, which gave the least counte- 
nance to such a contention. On the contrary, 
it had been repeatedly overruled and disre- 
garded by judicial tribunals of the most ex- 
alted character for learning and wisdom.” 
Cases resting on similar states of fact have 
been decided in the same way in other courts,” 
and, indeed, the rule of law involved can no 
longer be considered open to question. A 
curious illustration of the principle of im- 
puting the acts of an innocent agent to the 
real criminal, is found in the English case of 
Regina v. Michael,” where it appeared that 
the prisoner, who was indicted for the murder 
of her infant child by poison, bad bought a 
bottle of laudanum, and directed the person 
who had the care of the child to give it a tea- 
spoonful every night. That person did not 
do so, but put the bottle on the mantel-piece, 
where another child found it and gave part of 
the contents to the prisoner’s child, who soon 
afterwards died. It was held that the admin- 


20 This decision was affirmed in 1 N. Y. 173. 

21 See Commonwealth v. Harvey, 8 Am. Jurist, 69; 
Lindsey v. State, 38 Ohio St. 507. 

2 9 Car. & Pay. 356. 
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istering of the laudanum by the child was, 
under all the circumstances of the case, in 
point of law, as much an administering by 
the prisoner asif she had herself actually 
given it with her own hand. 

Thus far we have considered the case of an 
innocent agent consummating the crime; but 
if the agent is himself a guilty participant in 
the offense, the question of jurisdiction di- 
vides itself into two heads, according to the 
grade of the crime committed. It seems that 
in misdemeanors, where there are no accesso- 
ries, but all are regarded as principals who in 
any manner participate in the crime, if a per- 
son in one State procure the commission of a 
crime of that grade in another State, through 
even a guilty agent, the procurer is regarded 
as a principal in the offense, and as being 
present in contemplation of law where it is 
committed, and answerable there for the 
crime.” On the other hand, where the agent 
is a guilty actor in the commission of a felony, 
the law makes him the principal offender, and 
the one by whom he was employed or instiga- 
ted is, if absent, but an accessory before the 
fact. Can such an accessory, then, be tried 
and punished in the jurisdiction where the 
crime is perpetrated? To this question the 
court in New Jersey returns an answer in the 
negative. His offense, they say, consists in 
the enticement to commit the crime, and that 
enticement, and all parts of it, took place in 
a foreign jurisdiction. As the instrumentality 
employed was a conscious guilty agent, with 
free will to act or to refrain from acting, there 
is no room for the doctrine of a constructive 
presence of the procurer.™ And this view 
also obtains in some other States.* But in 
Connecticut the courts declare that the doc- 
trine that a resident of one State, who pro- 
cures the commission of a felony in another 
State by a guilty agent, without being per- 
sonally present to assist in the commission of 
the offense, cannot be punished in the State 
where the offense is committed, has never 
been recognized by them, is inconsistent with 
their system of jurisprudence, does not rest 

23 State v. Chapin, 17 Ark. 561, citing Common- 
wealth v. Gillespie, 7 Serg. & R. 478; People v. Ad- 
ams, 3 Denio, 207; Barkhamsted v. Parsons, 3 Conn. 
1; Rex v. Johnson, 6 East, 583. 

24 People v. Adams, 3 Denio, 190, s. c., 45 Am. Dec. 

8. 
“Ss State v. Wyckoff, 31 N. J. Law, 65. 


26 State v. Moore, 6 Fost. 448; Johns v. State, 19 
Ind. 421; State v. Chapin, 17 Ark. 561, 





on any just foundation, tends to encourage 
the commission of crime, and should be repu- 
diated generally.” This doctrine appears 
also to be favored by the courts in Massachu- 
setts.22 And in another State, it has been ex- 
plained that the crime of an accessory before 
the fact, though inchoate in the act of coun- 
seling, hiring or commanding, is not consum- 
mate until the deed is actually done. It isthe 
doing of the deed, and not the hiring or com- 
manding merely, that makes the crime com- 
plete; and itis for the deed—the result of 
the counseling or procuring—and not for the 
counseling or procuring itself, that the acces- 
sory is indicted. Hence the locus in quo of 
the offense of an accessory before the fact to 
the crime of murder is inthe county where the 
murder is done, and it is there he must be 
tried.” H. Camppert Brack. 
Washington, D. C. 


27 State v. Grady, 34 Conn. 118. 

23 See Commonwealth v. Pettes, 114 Mass. 307; Com- 
monwealth v. Smith, 11 Allen, 243. 

22 State v. Ayers,8 Baxt. 96. ° 








MARRIAGE—COHABITATION—VALIDITY. 


STATE V. BITTICK. 





Supreme Court of Missouri, February 10, 1891. 


Where defendant and a girl under eighteen years of 
age, whose mother refuses to consent to her marriage, 
and who for that reason cannot procure a license to 
marry, in the presence of witnesses mutually agree to 
marry, and publicly make themselves known as man 
and wife, and sign a written instrument, with wit- 
nesses, in which they enter into a solemn vow to live 
together as man and wife, and that agreement is fol- 
lowed by cohabitation, holding themselves out to the 
world as man and wife, it is a valid marriage, and de- 
fendant cannot be convicted of taking away a girl un- 
der eighteen years of age for the purposes of con- 
cubinage. 


Tuomas J.: The defendant was indicted and 
convicted in the Callaway circuit court for taking 
away Bertha A. L. Bice, a female under 18 years 
of age, from Sarah Rhine, her mother, who had 
the legal charge of her, for the purpose of concu- 
binage, and was sentenced to imprisonment in 
the penitentiary for a term of two years. From 
this sentence he has taken his appeal to this court. 
The record shows that the defendant was a wid- 
ower, with six children, and according to the 
finding of the jury, Bertha A. L. Bice was under 
18 years of age. She lived with her mother, who 
was a widow. The mother testified that the girl 
was about 16 yearsold. The girl worked at de- 
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fendant’s, and it seems fell in love with him, and 
she and he desired to marry, but, the mother re- 
fusing to give her consent, they were unable to 
obtain a marriage license. Determined, however, 
not to be thwarted in their designs and wishes, 
they got together, and F. L. Mixor testified as to 
what then occurred as follows: ‘Know Mrs. 
Rhine and Bertie Bittick, the wife of the defend- 
ant. Bertie and defendant were married at my 
house about the 16th of last April. Were married 
publicly, in the presence of over 20 persons. They 
married themselves. There was no minister or 
officer present. They stood up in the parlor floor, 
and mutually agreed and promised to marry each 
other. They publicly made known themselves as 
man and wife. Lived, cohabited, and held them- 
selves out to the world as man and wife. They 
were known and recognized by the public as man 
and wife. They at the time of said marriage, 
signed and executed a written marriage contract, 
which was attested by myself and a number of 
others.’’ Witness identified the following con- 
tract as made by the parties, and witnessed by 
him and others: Marriage Contract. “We, Hi- 
ram J. Bittick and Bertie A. L. Bice, enter into a 
solemn vow to live together so long as we may 
both live, to live together as man and wife, an in 
the presence of our God and the undersigned wit- 
nesses, at the residence of F. L. Minor, in Cote 
Sans Dessein township, county of Callaway, State 
of Missouri, on this 16th day of April, 1890. H. 
J. Bittick. Bertha A. L. Bice. Witnessess: F. 
L. Minor. W.A.Johnson. Fannie A. Johnson. 
JaneT.Minor. Agnes Bittick. Olivia Riefstieck. 
Rose Riefstieck. William Riefstieck. Herbert 
Johnson. The above and foregoing instrument of 
writing was filed for record, April 29, 1890, at 10:20 
A.M., and duly recorded. George W. Penn, Re- 
corder. By P. B. Bailey, Deputy Recorder.’’ 
This is a sufficient statement of the facts of this 
case to present the points involved. Upon the 
facts just given the court gave 10 instructions at 
the instance of the State, and 17 at the instance 
of defendant, and yet defendant complains that 
the court did not fully instruct the jury. The view 
we have taken of the case renders it unnecessary 
torefer to the instructions specifically. Suffice to 
say that the court told the jury that the marriage 
ceremony and contract as given here did not con- 
stitute a marriage, and therefore that defendant 
could not escape the penalty of the statute under 
which he was indicted, onthe ground that he had 
made Bertha his wife. The defendant cuntends 
that this was error, and that this ceremony and 
contract did constitute a valid marriage, and 
therefore that defendant and Bertha were, after 
April 16, 1890, man and wife, and had aright 
to cohabit together as such, and this is the 
point to be decided. Owing to the importance of 
the question, involving, as it does, the best inter- 
ests of society and the preservation of the home 
and family, the basis of all good society, we gave 
it a very careful consideration. This and kindred 
questions have been before the American and 





English courts so often, and the subject has been 
so frequently and thoroughly discussed by the 
courts and text-writers, that we deem it unneces- 
sary, and even a profitless task, to review the au- 
thorities again in this case. Ever since 1805 we 
have had statutes in this State regulating the 
marriage ceremony, and providing who might sol- 
emnize it. These statutes remained, in substance, 
the same till 1881, when for the first time an act 
requiring a license to marry was passed. Prior 
to this change the question as to whether the stat- 
utes of this State on the subject superseded the 
common-law, and rendered a marriage not in con- 
formity with the statutory requirements void, 
was before this court in 1857, in State v. McDon- 
ald, 25 Mo. 176; in 1876, in Cargile v. Wood, 63 
Mo. 501; in 1877, in Dyer v. Brannock, 66 Mo. 391; 
and again in 1883, in State v. Gonce, 79 Mo. 600. 
Two propositions are conclusively settled in 
this State by the case above cited: (1) That prior 
to the adoption of the statute in 1881, requiring a 
marriage license before any ope authorized by the 
statute could perform the ceremony,a marriage 
according to the common-law was valid in this 
State, though not in conformity to the statute. 
(2) Inthe interpretation of statutes on the sub- 
ject of marriage, a common-law marriage is good 
though not in conformity to the statutory requir- 
ments, unless the statutes contain express words 
of nullity. And we may add that this rule of in- 
terpretation has been adopted in nearly all the 
American States. See Stew. Mar. & Div. § 53, 
where the authorities are collated; and also 1 
Bish. Mar. & Div. § 283; as well as the cases cited 
in Dyer v. Brannock, supra. These two proposi- 
tions being settled even beyond debate, let us see 
if it was intended by the statute of 1881 to change 
or modify them, oreither ofthem. ‘The first sec- 
tion of this act (Sess. Acts 1881, p. 161) provides 
that ‘‘previous to any marriage in this State, a li- 
cense for that purpose shall be obtained from the 
officer herein authorized to issue the same.’ The 
remaining provisions of the act are substantially 
as they had existed prior to its enactment, the 
changes made being such only as to make a stat- 
utory marriage conform to the theory of the li- 
cense system. And the statute of 1881 was, in all 
essential particulars in force in 1890 when defend- 
ant and Bertha were married, as they claim. By 
other sections of this act, the officer authorized 
to issue marriage license was prohibited from is- 
suing a license authorizing the marriage of any 
male under 21 or female under the age of 18 years, 
except with the consent of his or her father, or, 
if he is dead, ete., his or her mother, etc., and im 
posing penalties upon those who issue licenses or 
solemnize the marriage ceremony contrary to the 
statutory requirements. But ttere are no words 
in the act declaring a marriage not in conformity 
to the statute null and void. Hence, applying the 
rule of interpretation of marriage statutes given 
above, to the statute in force on Aprii 16, 1890, we 
see that, if the marriage of defendant and Bertha 
was good at common-law, it was not made null 
and void by the statute, and is therefore valid. 
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The only question remaining, therefore, for us 
to determine, is, did the contract in this case con- 
stitute a valid common-law marriage? We think 
it did. Our statute defines marriage thus: 
‘*Marriage is considered in law as a civil contract, 
to which the consent of the parties capable in law 
of contracting is essential.’’ While it is here de- 
clared to be a civil contract, it is almost universally 
held to be something more than an ordinary con- 
tract. Marriage is a statvs, created by contract, 
and we formulate the definition of it as follows: 
Marriage is the civil status of one man and one 
woman capable of contracting, united by contract 
and mutual consent for life, for the discharge, to 
each other and to the community, of the duties 
legally incumbent on those whose association is 
founded on the distinction of sex. The contract 
of marriage in this case comes up to every re- 
quirement of this definition. It created the relatior 
of husband and wife between defendant and 
Bertha so long as they both should live. . In form, 
then, the contract was good, and constituted a 
valid marriage at common law. 1 Bish. Mar. & 
Div. §§ 2, 3. This relation between them is in- 
dissoluble, except by death or a decree of court. 
It is scarcely necessary for us to cite authorities 
that at common law a female of the age of 12 and 
a male of 14 were capable of entering into a con- 
tract of marriage. Jd. § 145. There is no question 
that the parties in this instance were capable of 
assuming the marital relation by contract, at com- 
mon law. The defendant having enfered into a 
valid marriage with Bertha A. L. Bice, and thus 
made her his wife, he is not guilty of the crime of 
taking her away from her mother for the.purpose 
of concubinage. 

We will add that we have come to this conclu- 
sion very reluctantly, for we feel that the best in- 
terests of men and women, and children, of so- 
ciety, of the family, and the home require that 
parties should not ‘marry themselves,” and all 
marriages should be entered into publicly before 
those authorized by law to solemnize them, and 
put upon the public records. But we are not 
here to make the law conform to what we think 
it ought to be, but to declare it as it is. As late 
as 1877, this court, after a full review of all the 
authorities, declared that a statute prescribing the 
formalities to be observed in the solemnization of 
marriage did not render marriages entered into 
according to the common law, but notin conform- 
ityto such formalities, void,unless the statute itself 
declared them null, and that this rule of interpre- 
tation had been the rule since 1857; and yet, when 
the statute of 1881 was enacted, the words o7 nul- 
lity of all marriages not in conformity to the stat- 
ute were ommitted. If the law-making power 
had desired to make common-law marriages void, 
all that was required was to add to the first sec- 
tion of the act of 1881 these words, ‘‘and all mar- 
riages entered into without a license shall be 
void.’’ This was not done, and hence we must 
conclusively presume that it was intended that 
that act should be interpreted by the rule then in 





in force, as declared by this court. The legisla- 
ture has the power to add these words at any 
time, but this court-has no such authority. The 
judgment of the lower court is reversed, and de- 
fendant discharged. All coneur. 


Nore.—Though it is the general impression, as 
evidenced by the frequent use of the expression 
“common-law marriage” that, at common law to con- 
stitute marriage, no particular solemnities or forms 
were necessary, the fact is, that courts have been very 
much divided upon that question. In England and 
in some of the States, the doctrine was laid down une- 
quivocally as above stated. Reg. v. Millis, 10 Clark & 
F. 534; Catherwood v. Cazlon, 13 Mees. & W. 261; 
Dennison v. Dennison, 35 Md. 361; Com. v. Munson, 
127 Mass. 459; State v. Samuel, 2 Dev. & B. 177. But 
the contrary has been held in a number of cases. 
Campbell v. Gullatt, 43 Ala. 57; Graham v. Bennet, 2 
Cal. 503; Askew v. Dupree, 30 Ga. 178; Port v. Port, 
70 Ill.. 484; Blanchard v. Lambert, 43 Iowa, 228; 
Hutchins v. Kimmell, 31 Mich. 126; State v. Worth- 
ingham, 23 Minn. 528; Meister v. Moore, 96 U. S. 76; 
Hargraves v. Thompson, 31 Miss. 211; Dyer v. Bran- 
nock, 66 Mo. 391; Carmichael v. State, 12 Ohio St. 553. 
Be that as it may, the general doctrine is now recog- 
nized in most of the States, that two persons may be- 
come husband and wife, by merely agreeing to be 
such, and assuming the status of married persons, 
mutual consent and cohabitation as husband and wife 
being essential to constitute such relation. Campbell 
v. Gullatt, supra; Robertson v. State, 42 Ala. 509; 
Estate.of McCausland, 52 Cal. 566; Meister v. Moore, 
supra; Blackburn v. Crawfords, 3 Wall. 175; Askew 
v. Dupree, supra; Port v. Port, supra; Hebbleth- 
waite v. Hepworth, 98 Ill. 126; Blanchard v. Lambert, 
supra; Cole v. Langtry, 14 La. Ann. 770; Lafini v. 
Blasini, 30 La. Ann. 1388; Hutchins v. Kimmell, supra; 
State v. Worthingham, supra; Floyd v. Calvert, 53 
Miss. 37; Dickerson v. Brown, 49 Miss. 357; Rundle 
v. Pegram, 49 Miss. 751; Dyer v. Brannock, supra; 
State v. Winkley, 14 N. H. 480; Pearson v. Hovey, 11 
N. J. L. 12; Vreeland v. Vreeland, 18 N. J. Eq. 43; 
Hynes v. McDermott, 82 N. Y. 41; Betsinger v. 
Chapman, 88 N. Y. 487; Badger v. Badger, 88 N. Y. 
547; Rose v. Clark,8 Paige. 574; Fenton v. Read, 4 
Johns. 52; Carmichael v. State, supra; Com. vy. Stump, 
58 Pa. St. 182; Richard v. Brehm, 73 Pa. St. 140; 
Williams v. Williams, 46 Wis. 464. Some decisions hold 
however, that a marriage celebration by some duly 
authorized officer, is necessary to the validity of the 
marriage. Dennison v. Dennison, supra; Classen v. 
Classen, 57 Md. 510; Com. v. Munson, supra; State v. 
Samuel, supra; v. Rice, 31 Tex. 174. But see 
State v. Tachanatah, 64 N. C. 614; Jones v. Riddick, 
79 N. C. 290; Lewis v. Ames, 44 Tex. 319. In 
the State of Kentucky this isso provided by statute 
which says in effect, that a marriage not in accordance 
with its terms shall be void. St. 1881, p. 15, § 2; Estell 


_V. Rogers, 1 Bush, 62. Most, if not all of the States 


have statutes providing for formalities of marriage, for 
example, relating to the permission or license which 
must be obtained, or the notice which must be given 
and to the record which must be made of the mar- 
riage. But it would seem that unless such statutes 
state that marriages not in conformity with their 
terms shall be void, such marriages are validif valid 
by the primary or unwritten law. See Meister v. 
Moore, supra; Campbell v. Gullatt, supra; Car- 
michael y. State, supra. Thus,it has been held ina 
number of cases in this country, that a contract to 
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marry per verba de futuro, followed by cohabitation is 
a valid marriage at common law. Chamberlain v. 
Chamberlain, 71 N. Y. 423, and cases cited above. The 
mutual present assent to immediate marriage by per- 
sons capable of assuming that relation is generally 
sufficient to constitute marriage, though the legisla- 
ture undoubtedly has full power not to prohibit, but 
to prescribe reasonable regulations relating to mar- 
riage, and prescribe penalties against those who 
solemnize or contract marriages contrary to statutory 
command. State v. Walker, 36 Kan. 297. Evidence 
of consent and agreement to become husband and 
wife, and of their cohabiting together has been held 
sufficient proof of marriage and legitimatizes the 
issue. Cheseldine v. Brewer, 1 Har. & M. 152; Boone 
v. Purnell, 28 Md. 607; Jackson v. Rhem, 6 Jones Eq. 
141. The fact that parties have publicly acknowledged 
each other as husband and wife, (Kan. Pac. R. Co. v. 
Miller, 2 Colo. 461; Caujolle v. Ferrie, 28. N. Y. 104; 
Barnum vy. Barnum, 42 Md. 251; Chamberlain v. 
Chamberlain, supra; Jones v. Riddick, supra;) have 
assumed marriage rights, duties and obligations, (Com. 
v. Hurley, 14 Gray, 411,) have been generally reputed 
in the place of their residence to be husband and 
wife, (Boone v. Purnell, 28 Md. 607; Cunningham vy. 
Cunningham, 2 How. 482; Yardley’s Estate, 75 Pa. St. 
207,) are relevant to prove a contract of marriage be- 
tween them, and consequently in cases where no 
celebration is necessary, a valid marriage. Green v. 
State, 59 Ala. 68: Budington v. Munson, 33 Conn. 481; 
Bowers v. Van Winkle, 41 Ind. 432; Miller v. White, 80 
Ill. 580; Proctor v. Bigelow, 88 Mich. 282; Redgrave 
v. Redgrave, 38 Md. 938; Richard v. Brehm, supra. 
But, of course, in cases where celebration is necessary, 
evidence of a contract only is not relevant to prove 
the celebration. It will be understood that cohabita- 
tion and repute is in no case more than prima facie 
evidence, and may be rebutted by showing absence of 
the essential contract or capacity. Myatt v. Myatt, 44 
Ill. 478; Floyd v. Calvert, supra; Goldbeck v. Gold- 
beck, 18 N. J. Eq. 42; Case v. Case, 17 Cal. 598; Clark 
v. Cassidy, 64 Ga. 662; Collins v. Collins, 80 N. Y. 1; 
Emerson v. Shaw, 56 N. H. 418; Jackson v. Shaw, 18 
Jobns. 346; Clayton v. Wardell, 4 N. Y. 230. Where 
parties live together ostensibly as man and wife, con- 
ducting themselves towards each other as such and 
are received into society and treated by their friends 
as being entitled to the status, the law will presume 
that they have been legally married. Redgrave v. 
Redgrave, supra; 14 Amer. & Eng. Encyclo. Law, 528, 

A recent New York case aptly states that these cir- 
cumstances, viz:—cohabitation, family life, declara- 
tions of the parties, repute of marriage, while they do 
not constitute marriage, evidence it, because they are 
the circumstances which usually attend and character- 
ize that relation. The presumption of marriage from 
a cohabitation apparently matrimonial, is one of the 
strongest presumptions known to the law. In other 
words, the law presumes morality and not immoral- 
ity; marriage and not concubinage; legitimacy and 
not bastardy. Where there is enough to create a 
foundation for the presumption of marriage, it can 
only be repelled by the most cogent and satisfactory 
evidence to the contrary. Hynes v. McDermott, 
supra; Piers v. Piers, 2 H. L. Cas. 331; Rose v. Clark, 
supra. But marriage will not be presumed even 
where for convenience the parties hold themselves out 
as man and wife before third persons, provided their 
cohabitation has the elements of a purely meretricious 
relation. Inre How. Myrick’s Prob. 100; Fagin v. 
Fagin, 11 N. Y. Supp. 748; and it has been held that, 
if when the connection began it was intended to be 





illicit, this intention is presumed to continue unless 
evidence is produced to show a change of conditions. 
Fagin v. Fagin, supra; Rose v. Clark, supra; Clayton 
v. Wardell, supra; State v. Worthingham, supra; 
Cargil v. Wood, 63 Mo. 501; Barnum v. Barnum, 
supra. The weight of evidence of this character, of 
course, must depend upon the circumstances of each 
particular case. It is said thatin all casesif a cele- 
bration is necessary to the validity of the marriage, 
when proof of a marriage would render one of the 
parties criminally liable as in prosecution for bigamy, 
adultery, or incest, and in action for criminal conver- 
sation, the celebration must be proved and cohabita- 
tionand repute is not evidence. Brown v. State, 52 
Ala. 388; Case v. Case, supra; People v. Humphrey, 7 
Johns. N. Y. 314; Weinky v. State, 25 Wis. 370; 
Buchanan Vv. State, 55 Ala. 154; Com. v. Norcross, 9 
Mass. 492; State v. Roswell,6 Conn. 446; Proctor v. 
Bigelow, supra. See upon this general subject article 
by David Stewart on “the formalities as essential to 
the validity of a marriage,’’ 23 Cent. L. J. 221. 








CORRESPONDENCE. 





EXEMPTION OF PENSION MONEY FROM EXECUTION. 


To the Editor of the Central Law Journal: 

I think the JOURNAL is entirely right in its criticism 
of Crow v. Brown, 46 N. W. Rep. 993, the Iowa case, 
wherein property bought with pension money is held 
exempt, under § 4747 of the Revised Statutes of the 
United States, from seizure by a cieditor of the pen- 
sioner. Iam unable to find any decision, not over- 
ruled, that supports the Iowa decision, unless Fol- 
chow v. Werner, 51 Wis. 85, which goes no further 
than to protect money while in the hands of the pen- 
sioner, may be cited for that purpose. A careful 
reading of Crow v. Brown, leads one to think that 
possibly the court reached its conclusion without the 
consideration it usually bestows upon overruling 
opinions. The language of the statute is: ‘No sum of 
money due, or to become due, to any pensioner, shall 
be liable to attachment, levy or seizure by or under 
any legal or equitable-process whatever, whether the 
same remain with the pension office or any officer or 
agent thereof, or isin course of transmission to the 
pensioner entitled thereto, but shall inure wholly to 
the benefit of such pensioner.”’ In order to give force 
tothe words, “shall inure wholly to the benefit of 
such pensioner,” the court thinks it necessary to de- 
tach these declaratory words from their subject and 
give to them an independent meaning. The substant- 
ive part of the statute is: ‘* No sum of money due, or 
about to become due, to any pensioner, or (which) is 
in course of transmission to the pensioner (who is) en- 
titled thereto.” Of this subject two things are predi- 
cated, namely, 1. It (referring to the subject) shall 
not be liable to attachment, etc.; and, 2. It (again re- 
ferring to the subject)shall inure, ete. There is no 
ambiguity in the language. The protection is to 
‘a4 sum of money due or about to become due,’ and 
the time of the protection is while the same “ remains 
with the pension office or any officer or agent thereof 
or is in course of transmission to the pensioner.” 

Admitting that the words “shall inure wholly to 
the benefit of the pensioner” are surplusage, this 
does not warrant the attachment of a meaning to them 
at variance from their plain grammatical meaning. A 
predicate standing alone can have no meaning. It 
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cannot be read apart from its subject. It makes no 
difference how superfluous the predicate may be, 
whatever is asserted by it is asserted of the subject to 
which it is related. Whatever is asserted by ‘‘ shall 
inure,”’ etc., is asserted of money due, or to become 
due, whether the same remain with the pension office, 
or any officer, or agent thereof, or is in course of 
transmission to the pensioner entitled thereto.” 

But the words are not surplusage. They add force 
to the language. As well may it be said the words 
“attachment” and “levy” are excessive because 
‘seizure’? embraces both attachment and levy. If 
the meaning assigned by the court is the true one, 
then all of the section is surplusage except the 
words, ‘money shall inure wholly to the benefit of 
the person entitled thereto.” Any modifying words, 
as, “due or to become due,” “with the pension of- 
fice,” etc., ‘tin the course of transmission,’”’ destroy 
the meaning given. 

If the words, ‘‘and not for the benefit of creditors,” 
were added to the language of the statute, as a dis- 
senting opinion in an earlier Iowa case suggests, the 
meaning would remain the same. The subject of the 
senterce would still be “‘sum of money due, or to be- 
come due,” etc. 

Restated, the sentence may be read as follows: “No 
sum of money due, or to become due, to any pen- 
sioner, shall be liable to attachment, levy, or seizure, 
by or under any legal or equitable process whatever, 
but shail inure wholly to the benefit of the pensioner, 
so long as the same shall remain with the pension 
office or with any officer or agent thereof, so long as 
the same shall be in course of transmission to the pen- 
sioner.” 

Upon purely syntactic grounds the Iowa decision is 
clearly wrong. A. B. Mason. 

Sac City, Iowa. 








JETSAM AND FLOTSAM. 





JUDGES WHO DIE IN THE HARNESS.—AImost every 
day we are called upon to note the pathetic example 
of judges who died in the harness. Baron Huddle- 
ston was a very energetic judge, but he fell ill in 
August last while on circuit, and persevered in the line 
of his duty to the extent of having the grand jury 
brought to his room and charging them while lying in 
his bed. He soon afterresumed work in court; but 
the news has now come to us that he is no more. Mr. 
Justice Miller, of the Supreme Court of the United 
States, died suddenly, it willbe remembered, of a 
stroke of apoplexy, after a severe tour of duty at cir- 
cuit, at the age of seventy-four. If he had retired at 
the age of seventy, as he might have done, under full 
pay, he would doubtless have lived some years longer. 
Chief Justice Simpson, of South Carolina, died 
recently-of disease of the heart. Lord Coleridge, 
while attending to his duties on the bench, was taken 
ill of acute gastritis,and had to be removed to his 
lodgings; but his numerous friends in America will 
be glad to learn that his ailment was transient, and 
that he is again in the harness with the prospect of 
many years of useful labor before him. The French 
judges never get so old but that they expect.to live 
one year longer.—American Law Review. 





END OF THE ORIGINAL PACKAGE.—In our last issue 
we referred to an extraordinary judicial aberration of 
two United States district judges, wherein they held 





that the act of congress known as the Wilson act is 
inoperative in respect of State laws and constitutional 
ordinances existing at the time of the passing of that 
law, and that such State laws and constitutional ordi- 
nances will have to be re-enacted in order to become 
valid thereunder,—for the reason that the Wilson bill 
is notin its terms retroactive. We referred briefly to 
the grounds on which this conclusion proceeded, 
which were that the Original Package Decision oper- 
ated to abrogate all State laws and State constitutions 
imposing regulations upon the liquor traffic which 
were in their nature regulations of interstate com- 
merce, or rather that they were ascertained by that 
decision to have been originally void to that extent. 
In other words, these two Federal judges reasoned, 
without saying so in express words, that the judicial 
decision operated as a repealing law, and that, as the 
reinstating act of congress was not retroactive in its 
terms, the State laws and constitutional ordinances 
which had been repealed by the Supreme Court of the 
United States remained inoperative until re-estab- 
lished. As we noted at the time, an appeal was taken 
by the State of Kansas to the Supreme Court of the 
United States; and we now have the pleasure of ac- 
knowledging a copy of the printed argument of the 
Attorney-General of Kansas before the Supreme Court 
of the United States in that case. . We comment upon 
the case with more freedom, because it has been ad- 
vanced upon the docket of the Supreme Court, and 
will no doubt have been decided before this reaches 
the eyes of our readers. The brief or printed argu- 
ment, to which we allude, of Mr. Attorney-General 
Kellogg, of Kansas, is also signed by Mr. R. B. Welch, 
county attorney of Shawnee county, Kansas. It is 
one of those printed arguments which judges like to 
read. It takes up consecutively three propositions 
which are understood to be raised upon the record. 
The first relates to the propriety of the action of the 
Federal judges in discharging the prisoner on habeas 
corpus in advance of his trial in the State court, thus 
determining, in that summary mode, the whole ques- 
tion whether the liquors which he was endeavoring to 
sell were or were not put up in original packages 
within the meaning of the act. The position is learn- 
edly and forcibly maintained, which we have long held 
forth in these columns, that the Federal ‘courts have 
no more right, under the writ of habeas corpus, to 
invade State process and to interfere with the juris- 
diction of State courts in cases where they have 
jurisdiction, than the State courts have to interfere 
with Federal process and with their jurisdiction in 
cases where they possess it. Of course, he is address- 
ing an argument to a tribunal which has unfortu- 
nately upheld such power in the-Federal courts while 
denying it in the State courts. He was therefore 
obliged to proceed with guarded language. We, as 
editors, dealing with public questions, are under no 
obligation to speak with bated breath. We say that 
the invasion of the jurisdiction of the district court of 
Shanee county, Kansas, by the Federal judges under 
the writ of habeas corpus wasa shameful abuse of 
power. We also say that chapter XIII of the Revised 
Statutes of the United States ought to be promptly 
amended by Congress, so as to restrain the use of the 
habeas corpus by the Federal judicatories to cases 
where itis necessary to use it in the supervision of 
Federal arrests, and in the protection of Federal of- 
ficers and agents,—leaving the decisions of the State 
courts to the superintendence of the Supreme Court 
of the United States by writ of error, according to 
the regular course of justice, under the Judiciary Act. 
—American Law Review. 
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RECENT PUBLICATIONS. 





WEBSTER’S LAW OF CITIZENSHIP. 

Though intended as a compendium of the law, this 
book is of interest to the general reader and especially 
those whose patriotism prompts them toa study of 
the principles of public and international law as de- 
termining the rights and status of citizenship. The 
text is prepared in a readable and attractive manner. 
The purpose of the work, as stated by the author is to 
lead up historically to the standpoint by which citi- 
zenship in its international sense should be judged. 
For it is quite clear, as was said by Mr. Justice Miller, 
that there is a citizenship of the United States, and a 
citizenship of a State, which are distinct from each 
other, and with State citizenship this work has noth- 
ing to do, only so far as it is embodied in the question 
of citizenship of the United States. 





KERR ON HOMICIDE. 

This book bears evidence of great industry and 
care in its preparation, and is undoubtedly a thorough 
treatise upon the law pertaining to homicide, includ- 
ing murder, and the lesser offenses, and degrees of 
manslaughter. It contains also a lengthy chapter on 
defenses to homicide, and a complete history of a 
homicide case, in the order of proceeding, from the 
arrest of the accused, or the finding of the indictment, 
through the various stages of the trial, and the hear- 
ing of evidence, to the verdict. In the citation of cases, 
the author has put in a reference to the various con- 
current series of selected reports and leading law 
journals. To the criminal practitioner, especially, the 
work would seem to be invaluable. The index 1s 
well prepared, and the mechanical execution of the 
book first-class in every particular. 





Books RECEIVED. 

A DIGEST OF MissoURI REPORTS EMBRACING SvU- 
PREME COURT REPORTS, Volumes 90-101, and 
Appeal Court Reports, Volumes 24-41, both inclu- 
sive, with an addendum containing all the cases in 
Volume 42, Appeal that were obtainable at the 
time of binding the book, together with some cases 
in Volumes 101 and 41, that were published after 
the topics to which they belonged were finally ar- 
ranged and given to the printer. By Eugene Mc- 

uillin, of the St. Louis Bar. St. Louis Mo.: The 
ilbert Book Company, 1891. 


INDEX- DIGEST OF RIGHTS, REMEDIES, AND PRAC- 
TICE, AT Law, UNDER THE CODES, AND IN 
Equity: By John D. Lawson, Author of Works 
on Presumptive Evidence, —_ > Evidence, Car- 
riers, Usages and Customs, Defenses to Crime, 
ete. San Francisco: Bancroft-Whitney Company, 
Law Publishers and Law Booksellers. 1891. 








HUMORS OF THE LAW. 





A laughable story is told of a woman on the witness- 
stand ina French court. She was asked her age, and 
answered that she was thirty years old. “But,” said 
the magistrate, “did you not tell me you were thirty 
when you appeared before me two years ago?” “TI 
think it very likely,’ she replied, smilingly acknowl- 
edging her falsehood, and not at all abashed. “I am 
not one of those women who say one thing to-day and 
another thing to-morrow.” 


A negro who was giving evidence in a Georgia court 
was reminded by the Judge that he was to tell the 
whole truth. 

“Well, yer see boss,’’ said the dusky witness, ‘‘I’se 





skeerd to tell de whole truth for fear I might tell a 
lie.” 

Judge (to witness): Do you know the nature of an 
oath? 

Witness: Sah? 

Judge: Do you understand what you are to swear 
to? 

Witness: Yes, sah; I’m to swar to tell de truf. 

Judge: And what will happen if you do not tell it? 

Witness: I ’spects our side’ll win the case sah. 


Judge Burke, who came from Ireland, and was 
somewhat of a man in South Carolina about the time 
ofthe Revolutionary War, was famous for his un- 
fortunate remarks upon the bench. On one occasion, 
having to pass sentence of death ona man who had 
been legally convicted, he concluded as usual, with 
the words, “that you be hanged by the neck until you 
are dead.’’ To this he feelingly added, “Iam sorry 
for it, my friend; it is what we must all come to.” 
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PPRBEL VAIL 200000 cecccccocesvccsces cccced 66, 70, 76, 85, 103 
GOTT TAMA oo coves ccccccccose covcccncce c0cs cscceccecees 63 


TExaAS 4, 5, 7, 11, 14, 16, 33, 48, 50, 53, 68, 78, 89, 90, 95, 99, 106 
107, 108, 1}7, 122, 123 


UNITED STATES C. C....cccececceeeces 34, 48, 44, 45, 46, 86, 101 
UNITED STATES D. C.....00-cccccsccccccccrecccccesecs 1, 19, 47 
WISCONSIN...... © ceccce cece eccccce eccccce 2, 31, 52, 83, 111, 124 


1. ADMIRALTY—Jurisdiction.—The district court has 
jurisdiction of alibel against the consignee of a vessel 
for pilotage, though the consignee is made liable there- 
for by a State statute of the port where the services 
were performed.—McDonald v. Prioleau, U. 8. D. C. (8. 
Car.), 44 Fed. Rep. 769. 

2. ADVERSE POSSESSION—Limitations.—Fugitive acts 
of possession by the original owner of wild timber land, 
consisting of cutting timber in various places thereon, 
to repair a dam on another tract, mowing an acre or 
two of the marsh lands, and allowing his logging cat- 
tle to forage over it, do not interrupt the running of 
the statute of limitations in favor of the holder ofa 
valid recorded tax-title.—St. Croix Land § Lumber Co. v. 
Ritchie, Wis., 47 N. W. Rep. 657. F 

3. ALTERATION OF BOND—Release of Sureties.—Where 
an official bond has been altered after the same has 
been signed, but before its delivery and approval, by 
erasure of the name of one of the sureties thereon, and 
the alteration is plainly noticeable, all the sureties are 
released who had no knowledge of, or did not consent 
to, the alteration, nor ratify it.—Hagler v. State, Neb., 47 
N. W. Rep. 692. 
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4. APPEAL— Affidavit.—Under the Texas practice a 
clerical error will not vititate an appeal-bond or affida- 
vit.—Jones v. Malloy, Tex., 15 8. W. Rep. 198. 

5. ARREST OF CRIMINAL—Reward.—Under Code Crim. 
Proc. Tex. 1879, art. 229, it is not the official duty of the of- 
ficer to arrest without a warrant, unless the guilty party 
is made known to him, as well as the fact that a crime 
has been committed, and if, without such information, 
he pursues and arrests the guilty party, he is entitled 
toa reward offered forthe arrest.—Morris v. Kasling, 
Tex., 15 8. W. Rep. 226. 

6. BOUNDARIES—Presumptions.—W here a corner, sup 
posed to have been established by the government in 
the surveys of public lands, has been acquiesced in by 
adjoining owners of such lands for nearly 10 years, and 
improvements made, and the land broken up to the 
line thus established, there is a presumption in favor of 
such corner being the true one, which can only be over- 
come by clear proof that it was not established by the 
government.—Coy v. Miller, Neb , 47 N. W. Rep. 1046. 

7. BOUNDARIES — Vendor and Vendee.—Allegations 
that the true location of a eertain lot was not well de- 
fined and known, ard that various surveys had left it 
uncertain, are sufficient to sustain an agreement fixing 
the boundary line.—Harne v. Smith, Tex., 15 8. W. Rep. 
240. 

8. CARRIERS—Connecting Lines.—Act. Ga. Sept. 28, 1883, 
(Acts 1882-83, p. 145, which prescribes a penalty for the 
refusal of a railroad to receive and transport to any 
point, on its own line cars containing freight offered to 
it by a connecting road of the same guage, does not re- 
quire a railroad to issue through bills of lading to points 
on aconnecting line, and to deliver its own cars con- 
taining freight to such connecting line.—Coles v. Cen- 
tral Railroad § Banking Co., Ga., 12 8. E. Rep. 749. 

9. CARRIERS—Dangerous Station Grounds.—A person 
who goes to the station-house and on the platform, not 
for the purpose of any business, or to meet expected 
friends, or to see others depart, but as a mere spectator 
for own pleasure and convenience, is there at his own 
risk and peril, and cannot recover damages for per- 
sonal injuries received in consequence of a defective 
platform.— Burbank v. Illinois Cent. R. Co., La., 8 South. 
Rep. 580. 

10. CARRIERS—P: gers.—A p ger has the right 
to rely on the agent to give him the proper ticket, and 
is not bound to examine it before taking the train.—Ga. 
R. R. ¢ Banking Co. v. Dougherty, Ga., 12 8. E. Rep. 747. 

11. CHATTEL MORTGAGES.—A mortgage of a steam saw- 
mill “with all its fixtures and appurtenances” and “all 
the supplies I have on hand or may have at the time of 
the foreclosure of this lien,”’ ‘‘also all the lumber to be 
hereafter sawed at said mill,’”’. does not include saw- 
logs at the mill, nor an iron safe used therein.—Conner 
v. Littlefield, Tex., 15S. W. Rep. 217. 

12. CONDITIONAL SALE—Validity.—Under Code Ga. § 
1955, which provides that, in conditional sales of per- 
sonalty, the reservation of title in the vendor, until the 
purchase money is paid, shall be invalid as to third 
persons, unless the contract of sale is in writing, such 
vendor cannot recover such property seized on execu- 
tion against the vendee where the sale and reservation 
were by parol.—Mann v. Thompson, Ga., 12 8. E. Rep. 746. 

13. CONSTITUTIONAL LAw—Obligation of Contract.— 
While the legislature may change or modify the rem- 
edy, it cannot by a direct act deprive the party of asub- 
stantial contract right.—State v. MePeak, Neb., 47N. W. 
Rep. 691. 

14. CONTRACT—Payment.—W here one for whom a well 
has been dug examines it, and finds that it contains an 
ample supply of water, and thereupon pays the con- 
tract price for digging it, he cannot, in the absence 
of a warranty that the well will continue in that 
condition, recover back the money so paid, though the 
well afterwards runs dry.— Wunsch v. Boldt, Tex., 158. W, 
Rep. 193. 

15. CORPORATIONS—Stockholders.—Where the articles 
of incorporation do not fix the highest amount of in- 








debtedness or liability to which the corporation may 
be subjected, as required by Code Iowa, § 1061, there is 
such a failure to substantially comply with the requir- 
ments of the statute as will render the individual prop- 
erty of the stockholders Hable for the corporate debts, 
under Code, § 1068.—Heuer v. Carmichael, lowa, 47 N. W. 
Rep. 1034. 

16, CORPORATIONS—Validity of Franchise.—The laws 
of Texas not authorizing the formation of a corporation 
todoa mercantile business, a charter obtained in an- 
other State, by which a corporation is authorized to do 
such a business in this State, is void in so far as it is in- 
tended to operate in this State.—Empire Mills v. Alston 
Grocery Co., Tex., 158. W. Rep. 200. 

17. COUNTIES—Bond for Benefit of Third Persons.—A 
county has not, unless expressly authorized by law, 
power to take a bond for the security or benefit of third 
persons, and such a bond, though voluntarily executed, 
is void.—Breen v. Kelly, Minn., 47 N. W. Rep. 1067. 

18. COUNTY ATTORNEY— Appointment.—The county 
attorney is the law officer of the county. The county 
board cannot lawfully employ an attorney and pay for 
such services out of the treasury of the county.—Brome 
v. Cuming County, Neb., 47 N. W. Rep. 1050. 

19. CouRTS—Division of District.—The act subdivid- 
ing the district of Washington, and fixing the times 
and places for holcing terms of the circuit and district 
courts therein, in effect limits the jurisdiction so that 
crimes committed within the district are cognizable 
only in the courts for the respective divisions which in 
clude the places of their commission.— United States v. 
Wan Lee, U. 8. D.C. (Wash.), 44 Fed. Rep. 707. 

20. CourTs—Jurisdiction.—Under Acts Ala. 1888, 1889, 
p. 210, providing that the city court of Mobile shall have 
the same Civil jurisdiction as the circuit court except 
in certain cases and in actions “ for breach of duty en- 
joined by law or by contract” the court has no jurisdic- 
tion of an action againt a tenant for breach of the cov- 
enants of lease in !eaving the premises in bad repair.— 
White v. Lery, Ala., 8 South. Rep. 563. 

21. CRIMINAL EVIDENCE—Adultery.—On the trial ofa 
man charged with aduiltery-and fornication with an 
unmarried woman, after proof that the woman was 
married, her declaration made three years previously, 
that she heard her husband was dead, is not admis- 
sible to prove his death.— Williams v. State, Ga., 128. E 
Rep. 743. 

22, CRIMINAL EVIDENCE—Murder—Motive.—It appear- 
ing that the deceased cither committed suicide or was 
killed by defendant it was competent for the State to 
prove the condition in life and personal surrounding of 
the deceased tending to show the absence of sny mo- 
tive which would be likely to impel suicide.—State v. 
Lentz, Minn., 47 N. W. Rep. 720. 


23. CRIMINAL EVIDENCE—Swindling.—On an _ indict- 
ment for swindling under Code Ga. § 4587, where it is 
shown that defendant induced prosecutor to sell him 
goods by representing that he was the owner of the 
plantation on which he lived, which representation was 
false, it is proper to exclude evidence on the part 
of defendant that he did, in fact, own other prop- 
erty which was of less value.—Culver v. State, Ga., 
12 8. E. Rep. 746. 


24. CRIMINAL LAaw—Burglary.—In charging one crime 
of burglary under § 854, of the revised statutes it is es- 
sential to allege that the entry was madein the night- 
time. Butin charging another it is not essential to 
allege that the breaking or entry was in the,day-time, 
an averment of. the breaking and entering being suf- 
ficient.—State v. Anseim, La., 8 South. Rep. 583. 

25. CRIMIXAL Law—Concealed Weapons.— A charge 
that holding a pistol in one’s hand is not carrying it 
concealed in contemplation of law, though the hand, 
held in an ordinary way, may cover a portion of the 
pistol, was properly refused.—Ramsey v. State, Ala.,8 
South. Rep. 568. 

26. CRIMINAL Law—Larceny.—Property cut down and 
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detached, if removed, either by the accusedor by 
another, and it be left in this detached condition no 
matter how short a time, it then may become the scb- 
ject of larceny.—State v. Prince, La., 8 South. Rep. 591. 

27. CRIMINAL Law—Larceny—Amendment of Statute. 
—The act entitled “An act defining the crime of larceny 
fromthe person, and providing a penalty therefor,” 
approved March 14, 1887, was not, nor was it intended 
to be, an amendment of section 114 or section 119 of the 
Criminal Code, or of any statute then in force.—State v. 
Arnold, Neb., 47 N. W. Rep. 694. 

28. CRIMINAL PRACTICE—Arson. — An indictment for 
arson, which does not allege malice on defendant’s 
part in committing the act charged, is fatally defect- 
ive.—Mazwell v. State, Miss.,8 South. Rep. 546. 

29. CRIMINAL PRACTICE—Indictment. — Where an in- 
dictment designates the accuscd by his initials and 
surname, and avers that his true Christian namein un- 
known, but the evidence shows that the Christian name 
was proved and known tothe grand jury, a conviction 
cannot be sustained. — Winten v. State, Ala., 8 South. 
Rep. 556. 

30. CRIMINAL PRACTICE—Shooting with Intent to Kill. 
—In an indictment for shooting while lyingin wait, with 
intent to murder, wkere the words “willfully, felo- 
niously, and of malice aforethought” are used to de- 
scribe the intent, it is unnecessary to repeat them 
before the words “‘with intent to murder,” etc.— State v. 
Hunter, La., 8 South. Rep. 583. 

31. DEEDS—Description.—The fact thata patent de- 
scribes the land as “the northeast quarter of the south- 
east quarter of section 8,”’ instead of as lot 4,does not 
exclude from the grant any of the land that would 
properly be in lot 4, when it appears by the government 
plat that it was intended to pass lot 4, which was 
marked as containing the same number of acres as 
were granted by the patent.—Sheppard v. Wilmott, Wis., 
47 N. W. Rep. 1054. 

32. DEEDS—Power — Revocation. — A condition in a 
duly-recorded deed that the grantor reserves the 
power to revoke that grant during her life by an in- 
strument under seal, executed and recorded in the 
manner prescribed for deeds of land, is a valid condi- 
tion.— Ricketts v. Louisville, etc. Ry. Co., Ky., 158. W. Rep. 
182. 

33. DEPOSITIONS— Leading Questions.— A statement in 
an interrogatory merely calling the witness’ attention 
to the subject-matter of the inquiryis no ground for 
suppressing the answer.- Lott v. King, Tex.,15 8. W. 
Rep. 231. 

34. DEPOSITION—Motion to Supress—Waiver.—Failure 
to make a timely motion to suppress a deposition is a 
waiver of any objection as to the manner of taking it.— 
Uhle r. Burnham, U.8. C. C. (N. Y.), 44 Fed. Rep. 729. 

35. DivoRcE—Support of Child.—In an action by the 
mother to recover the expense of maintaining the 
child where there had been a decree of divorce award- 
ing her the custody: Held,that although divorced she 
was bound to support him and she could not recover 
from her former husband for same where there was no 
express or implied contract.—Cushman v. Hassler, lowa, 
47 N. W. Rep. 1036. 

36. DYING DECLARATIONS.—Dying declarations, made 
under sense of impending dissolution, and which state 
facts, and not opinions, connected with the circum- 
stances of the inflicting of the mortal wound, are ad- 
missible in evidence.—State v. Black, La., 8 South. Rep. 
594. ‘* 

37. EMINENT DOMAIN— Compensation. — On the con- 
demnation of land taken Ly a railroad company for its 
right of way, the damages are to be assessed as of the 
time of the filing of the petition, and not the time of 
the original entry, nor of the award.— Newgass v. St. 
Louis, etc. Ry. Co., Ark., 158. W. Rep. 188. 

38. EVIDENCE--Illegal Seizure.—A telegram from the 
defendant in fi. fa. to the claimants, informing them of 
the seizure by the sheriff of the property in contro- 
versy, is not admissible in behalf of the claimants on 





trial of the claim.— Powell v. Brunner, Ga., 12S. E. Rep. 
744. 

39. EVIDENCE—Proof of Handwriting.—Under § 344 of 
the Code, evidence respecting handwriting may be 
given by comparisons made by experts or the jury, 
with the writings of the same person, which are proved 
to be genuine.—Grand Island Banking Co. v. Sh ker, 
Neb., 47 N. W. Rep. 696. 

40. EXECUTION—Claims by Third Persons.—On a claim 
by a third person for goods levied on under execution, 
where there is evidence that a certain note and mort- 
gage were given by claimant’s husband for money 
borrowed as her agent, that the mortgage covered her 
property, and that the husband loaned money belong- 
ing to claimant to the execution debtors, which loan, 
it is alleged, was satisfied by the transfer to her of the 
goods in suit, the note and mortgage are admissible.— 
Wazxelbaum v. Bell, Ala., 8 South. Rep. 571. 

41. EXECUTION — Judgment in Supreme Court.— The 
law requires that, before execution can issue on a 
judgment of the supreme court, it be “recorded in the 
records” of the court of first instance. It nowhere pro- 
vided that such judgment shall be recorded on the 
minutes of the lower court.—Amet v. Boyer, La., 8 South. 
Rep. 588. 

42. EXECUTORS AND ADMINISTRATORS.—The entry of 
an order by the probdte court clesing an estate is in- 
valid where the notice to creditors and others inter- 
ested in the estate, required by How. St. Mich. §§ 5889, 
5890, was not given.—North v. North, Mieh., 47 N. W. Rep. 
663. 

43. FEDERAL CouRTSs—Jurisdiction.— A suit in which 
the plaintiff claims to have acquired a vested right to 
land by full compliance with the United States home- 
stead law, and seeks to obtain a conveyance of the 
title from defendants, claiming the land under a patent 
issued to another, is a case arising under the laws of 
the United States, and within the jurisdiction of a 
United States circuit court.—Carr v. Fife, U. 8. C.C. 
(Wash.), 44 Fed. Rep. 713. 


44. FEDERAL CourTs—Jurisdiction.—An action to re- 
cover on an insurance policy, and to reform the same, 
is an action “to recover the contents of a chosein 
action,” within the meaning of Act Cong. March 3, 1857, 
providing that the federal courts shall not take cog- 
nizance of such actions when brought by an assignee, 
unless such suit could have been prosecuted in such 
courts ifno assignment had been made; and, where 
both plaintiff's assignor and defendant are aliens, and 
no federal question is involved, the circuit court will 
decline jurisdiction.— Latrd v. Indemnity Mut. Marine 
Assur. Co., U. 8. C. C. (N. Y.), 44 Fed. Rep. 712. 


45. FEDERAL CouRTs — Jurisdiction— Removal.—The 
provision of Acts Cong. 1888, ch. 866,§1,that no suit 
shall be brought in the circuit court “against any per- 
son by any original process in any other district than 
that whereof he is an inhabitant,” applies only to suits 
commenced in that court; and itis no bar to the juris- 
diction of the circuit court of a case removed to it from 
a State court that defendant was nota resident of the 
district, and that the State court had acquired jurisdic- 
tion by foreign attachment, without any personal 
service.—Crocker Nat. Bank v. Pagenstecher, U. 8. C. C. 
(Mass.), 44 Fed. Rep. 705. 

46. FEDERAL OFFENSE—Contract Labor—New Indus- 
tries.—Held, that the manufacturer of the complete 
“French silk stockings” was a new industry, within the 
exemption of 23 St. U. 8. p. 332, ch. 164, imposing a pen- 
alty on the importation on contract labor.— United 
States v. McCallum, U. 8. C. C. (Mass.), 44 Fed. Rep. 745. 

27. FEDERAL OFFENSE — Counterfeit— Confederate 
Money.—The putting off a note of the late Confederate 
States of America as lawful money upon an ignorant 
man, in the night-time, is not the offense contemplated 
by Rev. St. U. 8. § 5415, punishing the passing, uttering, 
or publishing of any note in imitation of the circulating 
notes “issued by the banking associations acting under 
the laws of the United States,” and it is not indictable 
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thereunder.— United States v. Wilson, U.S. D.C. (Co\o.), 
44 Fed. Rep. 751. 

48. Fraups—Statute of.—A letter containing a pro}\0- 
sition showing all the terms of the contract, and a 
letter accepting it, constitutes a contract in writing, 
within the statute of frauds.— Gulf, etc. R. Co. v. Settegast, 
Tex., 15 8S. W. Rep. 228. 

49, FRAUDULENT CONVEYANCES.—A conveyance of all 
its property by an insolvent firm to its surety, in consid- 
evation of the latter’s release of,the firm from all liabil- 
ity for the debt, and his assumption of its payment, is a 
valid sale, as aguivst firm creditors, where the value of 
the property does not materially exceed the amount of 
the debt, and where no benefit is reserved to the firm.— 
Harmon v. McRae, Ala., 8 South. Rep. 518. 

50. FRAUDULENT CONVEYANCES.—Where certain per- 
sons buy property from an insolvent debtor, and pay 
him therefor, with the advice and consent of one of his 
creditors, the latter cannot claim, as against subse- 
quent purch:sers from the first purchusers, that the 
first purchase was fraudulent as to him, though the 
debtor intended, without the knowledge of the pur- 
chasers, not to use the proceeds fiom the sale in paying 
his debts.—Jacobs v. Jefferson Lumber Co., Tex., 158. W. 
Rep. 236. 

51, FRAUDULENT CONVEYANCES— Laches. —Delay by 
complainant in the enforcement of remedies, involving 
a lapse of time, during which conditions had been 
changed which cannot be reinstuted, money has been 
pended in improvement of property attacked, parties 
and witnesses had died, and indemnity imperiled or 
1dst, is ground for a court of equity to withhold relief.— 
DeGrauw v. Mechan, N. J., 21 Atl. Rep. 193. 

52. FRAUDULENT CONVEYANCE TO WIFE.—In an action 
in the nature of a creditors’ bill for property which it is 
alleged wus paid for with the debtor’s money, but con- 
veyed directly to the wife after the contracting of the 
debts, and which there ure strong grounds for believing 
belongs to the husband, the wife must show, by clear 
and satisfactory eyidence, that she purchascd and paid 
for the property out of her separate estate.— Getteimag 
v. Gietz, Wis., 47 N. W. Rep. 660. 

53. GARNISHMENT—Exemption—W ages.— Where a phy- 
sician was ewployed at acertain rate per day and wus 
thereafter tendered payment for the full number of 
days he was employed which however was refused: 
Heid, that the money was exempt from garnishment as 
“current wages fur personal services” and that the ex- 
emption was not lost because the accumblated wages 
were voluntarily left in the city treasury.—Sidner v. City 
of Galveston, Tex., 16 8. W. Rep. 202. 

54. GRAND JURY—Power of Court.—Under Act Feb. 25, 
1889, estublishing the city court of Anniston, and pro- 
viding that whenever the judge shall deem it expedient 
he may order the drawing of grand and petit jurors, the 
judge has no power to organize two successive grand 
juries, with general powers, at the same term.—O’ Brien 
v. State, Ala., 8 South Rep. 559. 

55. GUARDIAN—Sale.—Upon the facts held that sale of 
the ward’s property by the guardian was legal.—James 
v. Myer, La., 8 South. Rep. 575. 

56. HIGHWaYs — Private Convenience. — A board of 
supervisors cannot establish a road which is wholly 
upon the lands of one person, for the convenience only 
of another, he having ready access to another public 
highway; it being not a public highway, but essentially 
a private way.—Richards v. Wolf, Iowa, 47 N. W. Rep. 
1044, 

57. HOMESTEAD — Dormant Judgments. — Where the 
owner of a homestead sells the same, doimant judg- 
ments against the debtor ure revived, and will, if 1e 
corded, follow the property into the hands of the 
vendee.—Aebert v. Mayer, La., 8 South. Rep. 590. 

58. HOMESTEAD—Levy—Conveyances.— Where an exe- 
cution debtor leaves the State, but whether with the 
intention of abundoning her homestead is not shown, 
and dies while absent, and the homestead is levied on 
after her death by a creditor whose execution was in 





the hands of the sheriff before she left the State, a con- 
veyance executed by the debtor after the creditor’s debt 
was contracted is admissible in evidence in ejectment 
by the creditor, who bought at the sheriff’s sale against 
the grantee in that conveyance.—Caldwell v. Poilak, Ala., 
8 South. Rep. 546. 

59. HUSBAND AND WIFE—Res Adjudicata. — Plaintiff 
and nis wife were at the same time injured in their per- 
sons by the same alleged act of negligence of the de- 
fendant: Held, that a recovery by plaintiff for the 
injury to his person is no bar to an action by him to 
recover fur loss of the society and services of his wife, 
and for expenses in effecting her cure, caused by the 
injury to her.— Skoglund v. Minneapolis St. Ry. Co., 
Mion , 47 N. W. Rep. 1071. 

60. HUSBAND AND WIFE—Stock—Notice.—On a Dill to 
récover corporate stock purchased by complainant’s 
liusband with her separate estate and issued in the 
tusband’s name and transferred to him in trust to 
secure payment of his debt to defendants, held upon 
the facts that defendants were put upon inquiry 
as to the ownership of the stock.—Stickney v. Stickney, 
Ala., 8 South. Rep. 568. 

61. INEBRIATES—Control of Estate.—Under Code Ala. 
1836, §§ 2502, 2503, an inebriate is not deprived by the 
decree of the control of that part of his estate not 
specified in the bill.— Jones v. Semple, Ala., 8 South. Rep. 
557. 

62. InJUNCTION—Ordinance.—The courts of this State 
have no power by injunction to prevent a municipal 
corporation fiom enforcing police ordinances in the 
interest of public order and health, penal in their 
nature. —Hotlinger v. City of New Orleans, La., 8 South. 
Rep 575. 

63. INSURANCE — Cancellation. —Whether evidence of 
a general usage of insurance companies to cancel poli 
cies obtained under “fictitious or assumed names” is 
soon us such fact is known to them is admissible or not 
depends in each case upon whether the evidence would 
support a finding that such new name was a “fictitious 
or assumed name.”—Pollard v. Fidelity Fire Ins. Co., 8. 
Dak., 47 N. W. Rep. 1060. 

64. INTERVENTION IN ATTACHMENT.—When the judge 
issues an order as prayed for in an intervention and 
third opposition, he cannot ez parte set aside the order 
first granted. The intervention and opposition should 
only be dismissed upon a proper exception urged 
against it.—Rareshide v. Enterprise Ginning § Manuf’g Co., 
La., 8 South. Rep, 582. 

65. INTOXICATING LIQUORS.— Under Code Ala. § 4376, 
providing that, when the name of the person charged 
is unknown to the grand jury, it may be so alleged 
without further identification, an indictment of one by 
the initials of his Christian name and his full surname 
is sufficient, with the averment that defendant’s “Chris- 
tian name” is unknown.—O’ Brien v. State, Ala., 8 South. 
Rep. 560. 

66. JUDGMENT—Insufficient Affidavit of Defense.—A 
judgment for so much of plaintiff's claim. as is not 
denied, by the affidavit of defense entered under an 
order granting the judgment “with leave té plaintiff to 
proceed to trial” for the other part of his claim, is not 
final so as to preclude plaintiff from proceeding for that 
part of his claim denied by the affidavit, even though 
execution is issued on the judgment taken forthe un- 
denied portion of his demand.—Stedmanv. Poterie, Penn., 
21 Atl. Rep. 219. 

67. JUSTICE OF THE PEACE—De Facto Officer.—One 
who is elected justice of the peace for a term beginning 
at a certain time is not a de facto justice before that 
time, though both he and his predecessor believe that 
his term begins on a certain day before, and the latter 
then delivers to him the docket, and he files his bond 
but does not take the oath of office.—Dabney v. Hudson, 
Miss., 8 South. Rep. 545. 

68. LANDLORD’S LIEN.—An inclosed square in a city, 
with no improvements save a pavilion, was rented for 
au pleasure resort. The tenants erected a shooting and 
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skating gallery and swings and benches on the grounds 
for the accommodation of visitors: Held that, on im- 
provements placed on the ground outside of the pavil- 
ion, the landlord had no lien under Rev. St. Tex. 1879, 
art. 3122 a.—Rush v. Henley, Tex., 15 8. W. Rep. 201. 

69. LANDLORD’s LIEN—Unrecorded Lease. —Where a 
wife purchased a house built by her husband on a leased 
lot, and removed the same, and there was a lien on it 
by an unrecorded lease, she took it free of the lien.— 
Belding v. Flynn, Ark., 15S. W. Rep. 184. 

ju. LEASE—Rights of Tenapt.—The tenant under a 
lease that does not restrict the use he is to make of the 
land has a right to pasture his cattle there as long as he 
owns the term.—IJrwin v. Mattox, Penn., 21 Atl. Rep. 209. 

71. LIBEL—Damages.—Under a declaration alleging 
only general damages resulting to plaintiff from the 
publication of a libelous newspaper article plaintiff 
cannot show special instances of slight, avoidance, or 
loss of hospitality on the part of his friends.—McDuf 
v. Detroit Evening Journal Co., Mich.,47 N. W. Rep. 671. 

72. MASTER AND SERVANT — Assumption of Risk. — 
Where plaintiff a brakeman was permitted to sleep in 
a caboose car at one end of the run, and while so asleep 
was injured: Held, that plaintiff's permission to sleep 
in the car was subject to the ordinary risks of the busi- 
ness and therefore he could not recover.—Jacob v. Lake 
Shore, etc. R. Co., Mich.,47 N. W. Rep. 669. 

73. MASTER AND SERVANT— Dangerous Premises.—A 
servant whose duties require him to workin a place 
known by him to be unsafe, so that he would otherwise 
be taken to have assumed the risk, cannot relieve him- 
self from such assumption of risk by showing a 
promise to make the place safe by one other than his 
master, unless such other person had authority to de- 
termine what should be done for the safety of those 
employed in the place, and to do it or have itdone. — 
Ehmcke v. Porter, Minn., 47 N. W. Rep. 1066. 

74. MASTER AND SERVANT—Defective Appliances.—An 
employee at work under a car, who was injured by a 
collision between it snd another car put onto tie repair 
track by means of a running switch, may recover if the 
collision resulted from the engineer’s negligence in im- 
parting too great a speed to the car in switching it onto 
the repair track.—Lowisville, etc. R. Co. v. Davis, Ala.,8 
South. Rep. 553. 


75. MASTER AND SERVANT — Negligence.— A railroad 
section hand whose duties require the use of a hand- 
car,and who is injured through the negligence of a 
fellow-servant in operating it, may recover from the 
railroad company.— Steffenson v. Chicago, etc. Ry. Co., 
Minn., 47 N. W. Rep. 1068. 


76. MINING LEASE—Wife’s Power to Contract.—An oil 
lease executed by a married woman, who complies in 
all respects with her contract, may be enforced against 
the lessee, who fails to comply with his covenants, as 
he will not be permitted to avoid the lease on the 
ground of her coverture.—Agerter v. Vandergrift, Pa., 21 
Atl. Rep. 202. 

77. MORTGAGE—Attorney Fees.— Where a mortgage 
contained a stipulation fer attorney’s fees: Held, that 
the value of the same within the limit in the mortgage 
and the cost of setting the notice prepared by the at- 
torney in type, became chargeable as part of the debt 
so that the mortgagor could not stop foreclosure with- 
out paying them.—Jones v. Yellow Medicine Co. Bank, 
Minn., 47 N. W. Rep. 1072. 

78. MORTGAGE — Foreclosure — Pleading.—A descrip- 
tion of the land in foreclosure by reference to deeds, 
which are identified with certainty, is sufficient. — 
Lumpkin v. Silliman, Tex., 158. W. Rep. 281. 


79. MORTGAGE—Rayment.—The receipt by the mort- 
gagee of the amount tendered by the mortgagor in 
payment of the mortgage, concerning the amount of 
which there is a dispute, operates asa discharge, not- 
withstanding the mortgagee’s declaration, after he has 
taken the money, that he only receives it asa partial 
payment.—Fisher v. Holden, Mich., 47 N. W. Rep. 1063. 





80. MORTGAGE— Priorities. — Where the holder of a 
prior mortgage released it and took a second mortgage 
to secure the debt and being ignorant of the fact that 
an intermediate mortgage had been made: Held, that 
having acted in good faith and without negligence and 
under a mistake the Hen of the first mortgagee under 
his second mortgage was paramount to that of the in- 
termediate mortgage.— Wooster v. Cavender, Ark., 158. 
W. Rep. 192. 

81. MORTGAGE—Priorities.—Where there is only one 
piece of real property owned by the husband, and the 
wife has a legal mortgage on it for paraphernal rights, 
it will outrank a special mortgage afterwards executed 
on the same property by the husband.—Ker v. Ker, La., 
8 South. Rep. 595. 

82. MORTGAGE ON CROPS—Renewal.—A chattel mort- 
gage was given and filed February 28, 1885, upon the 
crop of corn and cotton to be raised by mortgagor in 
the year 1885. In October of that year the mortgagor 
sold apart of the crop. No extension affiduvit was 
filed 30 days prior to the expiration of one year from 
the date of filing, as required by Mansf. Dig. Ark. § 4751: 
Held, in an action to recover the value of the corn from 
the buyer, that the failure to file the extension affidavit 
avoided the mortgage as to him, although he had pur- 
chased prior to the time at which such affidavit was 
required ¢0 be made.—Crawford v. Trigg, Ark., 15 8. W. 
Rep. 185. 


83. MUNICIPAL CORPORATION — Defective Sidewalk. — 
Evidence held sufficient to go to the jury on the ques- 
tion of the city’s negligence in selecting a defective 
plank to repair the sidewalk in the manner described. 
—Moore v. City of Platteville, Wis.,47 N. W. Rep. 1055. 


84. MUNICIPAL CORPORATION — Defective Streets.—In 
an action against a city for personal injuries sustained 
by plaintiff by having her foot caught in a hole in the 
sidewalk, evidence of the long-continued existence of 
the defect is admissible to show notice thereof to de- 
fendant, though it shows the existence of the defect 
before the law went into effect which renders the city 
liable for the injuries occasioned thereby.— Tice v. Bay 
City, Mich., 47 N. W. Rep. 1062. 


85. MUNICIPAL CORPORATION — Paving Streets.—City 
ordinances which require a street railway to repair and 
repave the streets on which its line is operated do not 
impose on it the duty to pave the unpaved partof a 
street on which it runs.—City of Philadelphia v. Evans, 
Pa., 21 Atl. Rep. 200. 


86. MUNICIPAL CORPORATIONS— Street Improvements 
—Waiver of Notice.—An owner of land abutting on a 
street, by petitioning for its improvement, and agree- 
ing, not only to pay his own assessments, but also to 
answer for any deficiency in the collectibility of the 
assessments against other abutting owners, waives his 
right to notice or an opportunity to be heard before 
the assessments are levied.— Murdock v. City of Cincin- 
nati, U.8. C. C. (Ohio), 44 Fed. Rep. 726. 


87. MUNICIPAL CORPORATION— Taxation.—Where one 
enjoined s town from collecting taxes upon the ground 
that the land was used exclusively for agricultural pur- 
poses and derived no benefit from the municipal gov- 
ernment, held, upon the facts that this was not a case 
where property had been taken for municipal taxation 
without compensation.—Zifert v. Town of Central Coving- 
ton, Ky., 15 8. W. Rep. 180. 


88. NEGOTIABLE INSTRUMENT — Liability as Maker.— 
Upon the facts held that the original holder was liable 
as maker of the note.—Dusenbury v. Albright, Neb,, 47 N. 
W. Rep. 1047. 

89. NEGOTIABLE INSTRUMENT—Validity.—A note hav- 
ing in the margin the figures $)00, and promising to pay 
“the sum of one hundred—with interest,’ which is re- 
cited to be “in part payment of the purchase money” 
for a certain lot, is a valid note for $100.— Jarrett v. In- 
terstate Bank, Tex., 158. W. Rep. 224. 

90. PARTITION—Venue.—In a suit for the partition o 
land held by the plaintiff and the defendant as part- 
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ners, though the latter resides in a county other than 
the one in which the land lies and the euit is brought, 
the partnership transactions may be adjusted, and the 
balance found due the plaintiff made a lien on defend- 
ant’s share of the land.—Morrisv. Nunn, Tex., 158. W. 
Rep. 220. 

91. PARTNERSHIP — Power of Partner.—In an action 
against a firm on notes executed by one partner in the 
firm name, but used in his private business, defend- 
ants cannot show that this partner stated to them, but 
notin the presence of plaintiffs (the payees in the 
notes), that the notes were givenin his private busi- 
ness.— Towle v. Dunham, Mich., 47 N. W. Rep. 633. 


92, PARTNERSHIP—W hat Constitutes.—The mere shar- 
ing of profits, where third persons have not been led to 
believe there was a partnership, does not create a 
partnership, unless there was one in fact.—Gibson v. 
Smith, Neb., 47 N. W. Rep. 1052. 

93, PLEADING—Bill of Particulars.—A bill of particu- 
lars,in an action for money had and received, must 
specify how the demand arose, its items, when they ac- 
crued, and the amount claimed, but need not state how 
and by what right and when plaintiff or his assignors 
became entitled, and howand when plaintiff acquired 
such right.—Hamilton v. Ingham, Mich., 47 N. W. Rep. 681. 


94. PRINCIPAL AND AGENT.—Upon the facts held that 
defendants who particlpated in a meeting of citizens of 
the town with reference to the purchase of certain 
property were liable where plaintiff consummated a 
certain portion of the trade which was thereafter rati- 
fied at a subsequent meeting of the citizens.— Gist v. 
Harkrider, Ark., 15 8. W. Rep. 187. 

95. PRINCIPAL AND AGENT—Negligence.—In a suit 
against an agent for negligently taking from M forged 
notes as security for a loan, witnesses cannot be asked 
by plaintiff whether M’s reputgtion for honesty was so 
bad that prudent business mén would have refused to 
have financial dealings with him, or to trust or act on 
his representations.—Rand v. C. R. Johns ¢ Sons, Tex., 15 
S. W. Rep. 200. 

96. PROBATE CoURT—Construction of Will.—Under 
How. St. Mich. § 5964, the probate courts have jurisdic- 
tion in the settlement of estates to construe wills; and 
a legatee, whose petition for the payment of his legacy 
is dismissed there, cannot maintain another action 
against the executor.—Byrne v. Hume, Mich., 47 N. W. 
Rep. 679. 


97. PROCESS—Service.—Under Mansf. Dig. Ark. § 4986 
in an action against a steam boatowner a justice of 
the peace acquires no jurisdiction of the person by 
a service in another county, unless the record shows 
that the steam boat “was found” in the county in which 
the action is brought.—Ford v. Adams, Ark.,158. W. Rep 
186. 

98. PROCESS — Service — Association.—In an action 
against associates in business by the common name 
under which they transact such business, as provided 
in section 42, ch. 66, Gen. St. 1878, (section 38 ch. 70, Rev. St. 
1851,) an individual jndgment against the associates 
personally served with the summons is not void, for 
want of jurisdiction.— Gale v. Townsend, Minn., 47N. W. 
Rep. 1064. 


99. PUBLIC LANDS—Location.—If a land patent which 
calls for surrounding surveys be limited to the amount 
of land mentioned init, any excess, above such amount, 
within the lines of such surrounding suiveys, is not 
“titled” within the meaning of the Texas constitutional 
provisions that land certificates shall not belocated 
upon titled lands.—Maddoz v. Turner, Tex., 15 8. W. Rep. 
237. 

100. PUBLIC Lanps—Power.—Section 4 of the act of 
congress, approved May 20, 1862, providing that no lands 
acquired under its provisions shall, in any event, be- 
come liable to debts contracted prior to the issuance of 
a patent, does not render a mortgage invalid given by 
one who has made final proofs and obtained the final 
receipt, and only requires a patent to complete his title, 








—Gilkerson- Sloss Commission Co.v. Forbes, Ark., 158. W. 
Rep. 191. 

101. PUBLIC Lanps—Timber.—Where, in an action by 

the United States to recover the value of logs cut on 
public lard, the plaintiff's evidence shows that the de- 
fendant purchased from the trespasser and converted 
to his own use a large number of logs, among which 
were some of those cut from the public land, the burden 
is on the defendant to show that all the logs so bought 
by him were not so cut.—Norris v. United States, U. 8. 
C. C. (La.), 44 Fed. Rep. 735. 
* 102. RAILROAD COMPANIES.—Legacies— In running a 
train backward through streets, the engineer should 
see that the brakeman is at his post, and keeps a look- 
out on the track to warn bim incase of danger. It 
isthe duty of fireman to ring the bell continually 
while passing through a town or village.—Hamilton v. 
Morgan’s L ¢ T. R. ¢ 8. S. Co, La., 8 South, Rep. 586. 

1038. RAILROAD COMPANIES—Bonds and Mortgages.— 
Where a railroad company has express authority to 
mortgage its property, a mortgage executed by it, cov- 
ering both its property and franchise, will not be 
avoided as tothe property by the fact that there was 
no authority to mortgage the franchise.—Gloninger v. 
Pittsburgh § C. R. Co., Penn., 21 Atl. Rep. 211. 

104. RAILROAD COMPANIES—Injury to Trainmen.—Upon 
the facts of the case held that the negligence of the 
company in not having lights where a train ran into a 
partly open switch, was a concurrent cause of the 
aceident and plaintiff could recover though the switch 
was left open by a trespasser or fellow servant.— Town 
v. Mich. Cent. R. Co., Mich., 47 N. W. Rep. 665. 

105. RAILROAD COMPANIES—Negligence.—The instruc- 
tion that deceased assumed all dangers incident to the 
service including dangers of ice and snow which had 
accumulated on the caris properly refused unless mod- 
ified to the effect that deceased must have had knowl. 
edge of the danger resulting from the ice and snow.— 
McDermott v. Iowa, etc. R. Co., lowa, 47 N. W. Rep. 1037. 


106. RAILROAD COMPANIES—Refuasal to Farnish Cars.— 
By refusing to furnish cars on request, a railroad com- 
pany does not incur the penalty imposed by Rev. St. 
Tex. 1879, art. 279, providing that for refusing to transport 
goods common carriers shall incura penalty of not 
less than $ nor more than $500, to be recovered by 
the owner of the goods.—San Antonio § N. P. Ry. Co. v. 
Bailey, Tex., 15 8. W. Rep. 203. 

107 RECEIVER—Appointment.— Under the statute a 
creditor cannot have a receiver appointed in an action 
on an account on a showing that the debtor has trans- 
ferred his entire stock of merchandise to certain 
creditors and that he has no other property except book 
accounts which he has secreted and which if he is per- 
mitted to retain will be wasted.—Carter v. Hightower, 
Tex., 158. W. Rep. 223. 

108. RECEIVERS OF RAILROADS—Action—Negligence.— 
In an action against the company for an injury to a serv- 
ant resulting from the defective condition of the 
track while the road was operated by the receiver, it is 
no defense that the defect existed when the receiver 
took possession, and he had not, at the time of the ac- 
cident, had a reasonable time in which to repair the 
track.— Texas ¢ Pac. Ry. Co.v Geiger, Tex., 158. W. Rep. 
214. , 

109. RES ADJUDICATA—Amendment of Interlocutory 
Order.—The order of a court accepting a voluntary 
cession is not a definitive judgment which can acquire 
the force of res adjudicta.—Hackett v. His Creditors, La., 8 
South. Rep. 587. 

110, RIPARIAN RIGHTS — Descriptions.— The maxim 
Salsa demonstratio non nocet is without pertinency or util- 
ity except in cases where two or more descriptions of 
the same thing are given in a grant or devise which are 
contradictory or inconsistent.—X: v. Stockb , N. 
J., 21 Atl. Rep. 197. 

111. SALE—Delivery to Carrier.—Whether a delivery 
of goods to the carrier is such a delivery to the vendee 
thereof as to render them subject to attachment by a 
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creditor of the latter.—McLaughin v Marston, Wis , 47 N- 
W. Rep. 1058. 

112. SALE—Rescission.—In an action against a debtor 
and his assignee for the benefit of creditors to set aside 
asale to the debtor as procured by his fraud, the 
assignee has no other rights than the debtor, and, on 
failure of defendants to answer, the bill will be taken as 
true,—Longdale Iron Co. v. Swift Iron § Steele Works, 
Ky., 158. W. Rep. 183. 

113. SaLe—Rescission.—In trover for goods alleged to 
belong to plaintiffs, and purchased by defendant from 
a third person, where plaintiff's theory is that the 
third person procured the goods from them by fraud 
and that they had rescinded the sale, charges based on 
the assumption that they are attacking the sale by the 
third person to defendant as fraudulent as against them 
in the capacity of such third person’s creditors are 
properly refused.— Traywick v. Keeble, Ala., 8 South. Rep. 
573, 

114. SALE—Title.—Where in replevia by the seller for 
goods to which he reseived the title, plaintiff disclaims 
any reliance upon the buyer’s representations relative 
to his selvency but claims the goods solely upon the 
ground of reservation of title all evidence of said rep- 
resentation should be stricken out and the sole ques- 
tion is whether the title was reserved.—Pratt v. Burhans, 
Mich., 47 N. W. Rep. 1064. 


115. SALE ON CONDITION—Acceptance.—Where goods 
are sold upon condition as to the kind and quality, and 
also upon the condition that they shall be satisfactory 
to the vendee, it is his duty to examine them promptly, 
andifthey do not comply with the conditions as to 
kind and quality, and are not satisfactory, to notify the 
vendor within a reasonable time that he will not ac- 
cept them.—R field v. Swenson, Minn., 47 N. W. Rep. 
718. 

116. SCHOOL-DisTRICTS — Division — Petition.—Under 
Mansf. Dig. Ark. § 6175, as amended by Acts Ark. 1867, p. 
286, providing that the eounty court may form new 
school-districts or change the boundaries thereof on 
the petition of “‘a majority of all the electors residing 
upon the territory of the districts to be divided,’ it is 
not necessary that the petition should be signed bya 
majority of the electors of each of the districts to be di- 
vided.—Hudspeth v. Wallis, Ark., 15 8. W. Rep. 184. 

117. SET-OFF AND COUNTER CLAIM.—Plaintiff purchased 
land at an excution sale. Ina suit by him to recover 
the land from the execution debtor, it was adjudged to 
be the latter’s homestead, and judgment was rendered 
against plaintiff for costs in favor of the court’s officers. 
Heid, in an action to enjoin the execution for costs, 
plaintiff could not set offthe amount paid by him for 
the land at the execution sale against the judgment fo; 
costs, although the execution debtor was insolvent.— 
Ruddell v. Sparks, Tex ,15 8. W. Rep. 239. 

118. SHERIFFS.—A sheriff who has paid money to re 
cover stolen property, without any previous agreement 
with the owner therefor, is not entitled be reimbursed, 
as for expense incurred to the preservation of stolen 
property, under, Mansf. Dig. §§ 2418, 2419, before he can 
be required to surrender it to the owner.— Worthen v. 
Thompson, Ark., 158. W. Rep. 192. 

119. SPECIFIC PERFQRMANCE — Part Performance.— 
As an inducement to his son not to go west a farmer 
purchased land and orally agreed to hold it in trust 
until the son should be able to pay the purchase price 
from the proceeds of crops. Aeld, that the giving up 
of his plans for going west and that the making of im- 
provements on the land and payment of the purchase 
priee] during his life-time as would have enabled him 
had he lived to maintain specific performance.—Putnam 
v. Tingler, Mich., 47 N, W. Rep. 687. 

120. TAXATION— Equalization.—The board of equaliza- 
tion of a county in equalizing the assessments between 
the different precincts or townships may consider lands 
village or city lots and personal property not assessed 
by the State board of equalization separately and deter- 
nine a separate rate per cent, of addition or reduction 








for each of said classes as may be necessary to a just 
and proper equalization thereof.—State v. Edwards, Neb., 
47 N. W. Rep. 1048. 

121. TAXATION— Levy.—The levy of a tax fi. fa. de- 
scribing the property seized as ‘‘one-fourth of lot No. 931, 
in the 12th Dist. and Ist section of Lumpkin county, 
Georgia,” is sufficiently definite and certain, the mean- 
ing of the same being not any particular fourth, but 
one-fourth of the lot undivided.—Boyd v. Wilson, Ga., 12 
S. E. Rep. 744. 

122. TELEGRAPH COMPANY—Delay.—Upon the facts 
held that the oral agreement in derogation of the 
terms of a night message in effect made it a day mes- 
sage did not change the further stipulation in a night 
message that claims against the company must be pre- 
sented within 30 days instead of 60 as required in case 
of day messages.— Western Union Tel. Co. v. Culberson, 
Tex., 15 8. W. Rep. 219. 

123. TELEGRAPH COMPANY—Special Damages.—A tele- 
graph company is not liable for special damages such 
as would not naturally and probably result from a fail- 
ure to transmit and deliver a message, unless itis al- 
leged and proved that the company knew, when it re- 
ceived the message, that such damages would result 
from a failure to deliver it.— Western Union Tel. Co. v. 
Lively, Tex., 15S. W. Rep. 197. 

124. TOWN OFFICERS— Powers.—Where money has 
been appropriated by a county to atown, and re- 
ceived by an officer of the tewn, for the town, he is 
bound to account for it to the town, though the county 
had no authority to make the appropriation, and the 
payment to him was without warrant of law.— Town of 
Remington v. Ward, Wis., 47 N. W. Rep. 661. 

125. TRESPASS—Pleading — Parties.—A complaint in 
trespass qu. cl. fr., in which plaintiffs describe them- 
selves as heirs of a certain decedent, but allege that 
the trespass was com ted on plaintiff’s land, is not 
demurrable on the ground that the right to sue for such 
damages passes to the personal representative of a de- 
cedent, and not to his heirs, as plaintiffs do not sue as 
heirs, but those words are merely descriptive.—Marcy 
v. Howard, Ala., 8 South. Rep. 566. 

126. Trusts—Creation.—Under Sec. 3 ch. 32, Comp. St. 
an express trust in real estate cannot be created by a 
parol agreement to reconvey the same to the grantor. 
—Dailey v. Kinsler, Neb., 47 N. W. Rep. 1045. 

127. UNLAWFUL DETAINER—Action by Administrator.— 
An administrator, though never in actual possession 
of the land, can bring unlawful detainer against a ten- 
ant who accepts a lease from him and holds over.— 
Nicrosi v. Phillippi, Ala., 8 South. Rep. 561. 

128. Usury—Effect on Contract.—A note and mortgage 
was given to securea sum of money belonging to 
two parties, loaned at the highest legal rate of in- 
terest, by one of them, acting for both. The lender 
accepted a valuable gift as a further reward for the 
loan, unknown to the other party. Held, that while the 
sum contributed by the innocent party was not affected 
by the usurious taint, yet no recovery could be had on 
the note and mortgage.—Hendrickson v. Godsey, Ark., 15 
S. W. Rep. 193. 

129. VENDOR AND VENDEE—Statute of Frauds.— Where 
the vendee, under an oral contract to convey, pays 
part of the purchase money, takes possession, makes 
improvements, and pays the balance of the price, the 
contract is not within the statute of frauds, invalidating 
such contracts unless a portion of the price is paid, 
and the vendee is put in possession.—Price v. Beli, Ala., 
8 South. Rep. 565. + , 

130. WILLS—Execution.—Under the provision in sec- 
tion 5, ch. 47, Gen. St. 1878, that a will shall be “signed at 
the end thereof by the testator, or by some person in 
his presence and by his express direction,” mere knowl- 
edge on the part of testator that another is signing or 
has signed, and assent to or acquiescence in it, there 
being no previous direction, to be inferred from looks 
or gestures or other ambiguous token, is not enough,— 
Waite v. Frisbie, Minn., 47 N. W. Rep. 1069, 








